
After the transition period
A new category of law, ‘retained EU law’, will 
enter our legal lexicon. The idea behind this 
is to swiftly transpose all existing EU laws 
into domestic law, and then over time decide 
which laws to retain, which to amend and 
which to repeal. However, the case law of the 
CJEU will no longer be binding on UK courts. 

In the absence of EU aviation law, there 
would be a considerable lacuna in UK law 
yet re-writing all aviation law would be a 
monolithic task in the short time before the 
end of the transition period. For this reason, 
it is anticipated that much of aviation law 
emanating from the EU will be transposed 
into UK domestic law in the first instance.

As things stand, on 1 January 2021 the 
following will come to an end:
ff access to the European Common 

Aviation Area;
ff membership of European Aviation 

Safety Agency;
ff mutual recognition of certificates 

and licences.

The loss of access to the Single Aviation 
Market means the rights, obligations, and 
benefits which flow from participating in 
the single market will cease. 

For instance, in order to obtain and keep 
an EU operating licence and benefit from the 
intra-EU air traffic rights, airlines need to have 
their principal place of business within an 
EU Member State, and to be majority owned 
and effectively controlled by EU Member 
States and/or nationals of EU Member States. 
If these conditions are no longer fulfilled as 
a consequence of the UK becoming a third 

The transition period
The position during the transition period 
can be summed up in three key principles: 
ff EU law continues to apply in the UK, any 

new EU laws enacted or implemented 
during the transition period will 
also apply;
ff the UK remains subject to the 

jurisdiction of the Court of Justice of the 
European Union;
ff any references to EU institutions 

and agencies in laws remains 
unchanged.

For aviation, this means EU regulations 
on aviation safety, licensing and training 
continue to apply in the UK. The consumer 
protection regulations, such as Regulation 
261/2004 which provides for passenger 
claims against EU airlines, together with 
all the Court of Justice of the EU (CJEU) 
case law, also continue to apply in the UK 
exactly as they always have done.

In short, very little has changed during 
the transition period. Although the 
European Communities Act 1972 has been 
repealed, EU acquis continues.

Some of the anticipated difficulties 
surrounding the transition period 
have been averted. For the purposes of 
international agreements between the EU 
and third countries, it has been agreed 
that the UK will be treated as though it 
were a Member State of the EU. The UK 
also continues to participate in the EASA 
systems and complies with its regulations, 
although it now plays no active role in the 
decision-making.

T
he UK is now in the ‘transition 
period’ in its relationship with 
the European Union which 
is currently due to end on 31 

December 2020. The implications of this 
for aviation law are considerable, and as 
the UK has the largest aviation industry in 
Europe, the consequences are not limited 
to the UK.

The UK is due to lose its membership 
of the European Aviation Safety Agency 
(EASA), which has significant implications 
particularly for mutual recognition 
of certificates and licences. For some 
industries it might be possible to fall back 
on WTO rules, but there are no aviation 
rules under WTO and thus there are no 
regulations to fall back on in the absence of 
a free trade agreement between the UK and 
EU. This makes consideration of what will 
happen to aviation law in the UK after the 
transition period all the more urgent. 

I will look at the changes to aviation law 
as applicable to commercial aviation, not 
light aircraft or drones which operate at 
a lower altitude and within UK sovereign 
airspace only. However, commercial drone 
operators with cross-border activity will 
equally have an eye on any changes to the 
legal landscape.

Sajid Suleman scans the horizon for 
some tips on aviation law after Brexit
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country, the operating licence will no longer 
be valid. British airlines will then be regulated 
only by the Civil Aviation Authority (CAA) and 
not EASA. However, the operating licences 
granted to airlines by the CAA will no longer 
be valid EU operating licences.  Those licences 
would need to be validated again by an EU 
Member State.

To prevent this, the UK has ten months to 
negotiate a new comprehensive agreement 
for the aviation industry. Recent statements 
by the UK government that UK law will not 
necessarily be aligned with EU law has caused 
concern as close alignment of laws will be a 
necessary pre-condition to enable airlines to 
continue to operate across the EU without 
hindrance.

The 2018 European Council Guidelines 
state categorically that the UK cannot ‘cherry 
pick’ by participating in the Single Market 
based on a sector by sector approach. On 15 
January 2020, the European Commission’s 
Task Force for Relations with the UK stated 
that whilst they will aim to ensure continued 
air connectivity between the UK and the EU 
after 31 December 2020, this cannot amount 
to de jure or de facto participation in the Single 
Aviation Market. The message coming out 
of the EU is clear:  the UK cannot choose 
to join the Single Aviation Market, with all 
the benefits, without signing up to a wider 

package of EU acquis. This would require 
the UK government to make key concessions 
such as remaining under the jurisdiction of 
the CJEU. 

The Political Declaration attached to 
the Withdrawal Agreement, although not 
binding, gives some insight into the possible 
regulatory regime after 31 December 2020. 
The Political Declaration states that the 
UK and EU27 will aim to ensure passenger 
and cargo air connectivity through a 
Comprehensive Air Transport Agreement 
(CATA). The CATA would cover market access 
and investment, aviation safety and security, 
air traffic management, and provisions to 
ensure open and fair competition, including 
appropriate and relevant consumer protection 
requirements and social standards. 

The UK and EU27 state that they will 
aim to make further arrangements to 
enable cooperation on aviation safety and 
security, including through close cooperation 
between EASA and the CAA. The UK may, 
for instance, seek membership of EASA as 
a third country, pursuant to Article 66 of 
the Basic Regulation. Critically, this would 
require the UK to comply with EU law 
after the transition period and respect the 
jurisdiction of the CJEU, which the European 
Union (Withdrawal Agreement) Act 2020 
does not allow.

It is doubtful that the UK can participate 
in the single aviation market without 
continuing to be bound by the CJEU. EU 
laws continue to be interpreted and evolve 
through the jurisprudence of the CJEU; 
consistent application of regulations is 
central to ensuring a level playing field 
within the single market. For instance, 
Regulation 261/2004 now contains a 
large body of CJEU case law which has 
considerably enhanced the rights afforded 
to passengers. The UK is unlikely to 
negotiate a position whereby it derives 
the benefits of the Single Aviation Market 
without being bound by EU laws including the 
jurisdiction of the CJEU.

Legal practitioners advising aviation clients 
will keenly follow the negotiations on CATA 
and more generally on the status of EU law 
and the jurisdiction of the CJEU. Some airlines 
have already taken precautions by setting up 
a subsidiary in an EU27 state, others might 
follow suit. The negotiations over the next 
ten months may bring about big changes to 
the laws and regulations on market access, 
investment, aviation safety and security, air 
traffic management and consumer protection. 
At the moment, it is all up in the air. NLJ

Sajid Suleman, barrister, 36 Commercial 
(https://36group.co.uk/commercial).
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