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What has transpired is that the government proposal means 
that victims and witnesses will be expected to travel further to 
attend courts, with the impact on offenders (and lawyers) finding 
little sympathy. Campaigners say crime victims have spoken out 
about the importance of local magistrates’ courts and how having 
to travel to an unfamiliar area to give evidence would make such 
an experience more daunting. The closures will have particular 
impact in rural areas and parts of Wales2, where drives have been 
begun to fight their demise.   

Conclusion 
The Government’s decision to so drastically reduce the 
number of magistrates’ courts that exist (and thereby 
dramatically increase the number of cases the remaining 
courts will hear) is set to undoubtedly have a profound 
impact on summary trials. The summary jurisdiction of 
magistrates enables them to conduct short trials, or longer if 
necessary, recognize wrong-doing and impose punishments 
in local communities. As the un-relenting impact of the cuts 
in public spending continues, the closure of magistrates’ 
courts affects the ability of justices of the peace to deal with 
lesser offences in many given localities, a legal customary 
practice that has a history in England going back centuries. 

2  http://www.bbc.co.uk/news/10677982 

In time, there may be yet further pressures upon 
magistrates’ courts to reduce their trials, as the Justice 
Secretary Ken Clarke has now proposed the implementation 
of reductions in sentences of 50% for early guilty pleas to do 
just this: offering a justice system that seems ever more akin 
to that from the other side of the Atlantic, quite accustomed 
to massive court-houses that process pleas and hand down 
hundreds rehabilitative orders in a single morning3.  

With inevitable pressure being put on the surviving 
magistrates’ courts to take on work-loads from other courts, 
the dilemmas they will likely often face will be as to how 
many trials they can realistically hear on a given day, then 
how much time can be allocated to a particular case, whether 
to conduct trials without crucial witnesses, the victim, or the 
defendant themselves. There is no overt threat to the power 
of the magistrates court to conduct trials, yet without primary 
legislation and a statutory footing, the Government’s latest 
cost-saving measure to close and consolidate so many courts, 
may go so far as to create a new form of lower criminal court, 
with little encouragement that they should be conducting trials 
at all.  

Andrew Otchie is a tenant at 12 Old square Chambers 

3  http://www.courts.state.ny.us/courts/nyc/criminal/Annualreport2009.pdf 
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The new partial defence of “loss of control” which 
came into force on October 4, 2010 (Coroners and 
Justice Act 2009) is more restrictive than the old law of 
provocation, which will continue to govern offences of 
murder committed before that date.   

In this article we try to set out the comparisons 
and anomalies that arise as a result of Parliament’s 
intention to limit the circumstances where defendants 
can successfully claim they were provoked and highlight 
some of the practical difficulties which may arise in a 
criminal trial.

loss of Control

Background
The law of provocation was seen as too lenient on those who 
kill out of anger and too severe on those who kill out of fear 
of violence. The new law of loss of control will make it easier 
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for victims of domestic violence to establish manslaughter but 
harder for those who go looking for violence or claim their 
reaction was to marital infidelity. Cases such as Ahluwalia 
and Sara Thornton (No.2 – heard in December 1995) led to 
a development of the law of provocation so that those who 
killed as a result of a slow burn reaction, rather than an 
immediate loss of control, could rely upon the defence of 
provocation (ie, sudden did not mean immediate) but despite 
these developments, the law was nonetheless perceived 
to be biased against those who had suffered from long 
term repeated domestic violence particularly where (as is 
commonly the case) incidents were not reported. The new 
legislation will more readily allow the “slow-burn” defence in 
circumstances where a defendant has been subject to abuse 
over a long period of time, where a final small act triggers the 
killing. 

Provocation (Offences Before 4/10/10)
The defence of provocation is set out in s.3, Homicide Act 
1957. Murder is reduced to manslaughter if the defendant is 
provoked by things said and/or done to lose his self-control 
in circumstances where the provocation was enough to 
make a reasonable man do as he did. It is for the prosecution 
to disprove the defence once evidence has been adduced, 
from whatever source, which is sufficient for the issue of 
provocation to be left to the jury. The “reasonable man” is a 
uniform objective standard in that a jury should first take 
the defendant as they find him, warts and all in deciding 
whether the defendant was in fact provoked, ie, a subjective 
element, and then evaluate his conduct as against what is 
to be expected of a person of his age and sex with ordinary 
powers of self control, the objective element. In cases 
involving abused women the consequence of the common law 
developments was that a jury might more easily find a sudden 
loss of self-control triggered even by a minor incident if the 
defendant had endured abuse over a period of time, on a last 
straw basis.

Loss of Control (Offences on or After 4/10/10)
The new defence of “Loss of Control” has been created by 
CAJA 2009 ss.54 and 55. It is deliberately designed to be 
a much narrower defence. Section 54 provides that what 
the prosecution have otherwise proved would be murder 
is reduced to manslaughter if the killing resulted from 
the defendant’s loss of control,  that loss of control had a 
qualifying trigger  and a person of the defendant’s sex and 
age, with a normal degree of tolerance and self-restraint, in 
the circumstances of the defendant, might have reacted in the 
same or a similar way. There are five qualifying provisions in 
ss.54(2) to (6)
(a) The loss of control does not have to be sudden It 

must still be temporary otherwise it would amount to 
insanity. The length of time between what triggers the 
killing and the killing itself will be important but need 
not be short. Much will turn in any trial involving a gap 
in time on whether the loss of control is continuing or 
whether the defendant had time to cool off. 

(b) The circumstances which relate solely to D’s capacity 
for tolerance or self-restraint are irrelevant and to be 
ignored.  In other words, if D is known to have a short 

and violent temper, that is not to be considered by the 
jury when they determine how a person of D’s sex and 
age etc might have reacted.  It is notable that the phrase 
“might have reacted” is much wider than the old phrase 
“enough to make a reasonable man do …”.  The change 
is effectively from “would have” to “might have”.

(c) The defence is not available if the D was acting out of a 
considered desire for revenge. A familiar notion but one 
now enshrined in statute

(d) If sufficient evidence is adduced to raise the issue of 
loss of control, the jury must assume that the defence 
is satisfied unless the P proves to the contrary.  A new 
rebuttable presumption has been created albeit in 
accordance with the burden of proof as before.

(e) In the context of the above, “sufficient evidence” means 
evidence on which, in the opinion of the trial Judge, a 
properly directed jury could reasonably conclude that 
the defence might apply.  In other words, the Judge 
will not be, as under the old law, obliged to leave the 
defence to the jury simply because an evidential basis 
has been raised only if there is sufficient evidence in the 
opinion of the trial Judge a jury properly directed could 
reasonably conclude that the defence might apply

Qualifying Trigger
The new phrase “qualifying trigger” is defined in s.55.  It 
means a loss of control attributable to:
■■ D’s fear of serious violence from V against D or another 

identified person
■■ Things said and/or  done constituting circumstances of 

an extremely grave character and causing D to have a 
justifiable sense of being seriously wronged

■■ Or a combination of the above.

These three criteria are themselves further qualified as the 
defendant’s fear of serious violence is to be disregarded if it 
was incited by something done by him to provide an excuse 
to use violence, ie, there cannot be a self-induced trigger. 
Similarly, D’s sense of grievance is not justifiable if it was 
incited by something done by D to provide an excuse to use 
violence and the fact that a thing said or done constituted 
sexual infidelity is to be disregarded.  This is clearly a 
significant departure from the old law.

Tolerance and Self Restraint
This is an objective standard with some limited subjective 
considerations. The test is not what a reasonable man would 
do in the circumstances but whether a person of D’s sex and 
age, with a normal degree of tolerance and self-restraint, and 
in the circumstances of the defendant(as defined in s.54(3), 
might have reacted in the same or a similar way. Thus, the 
overall concept of the new defence is recognisable as what 
used to be called provocation but there are differences and it 
is generally more restrictive.

Practical Examples:
(i) In analyzing the effects of the new legislation, it is 

worth looking at some practical examples, some of 
which are set out in the explanatory notes to the Act:

(ii) H comes home unexpectedly and finds W in bed 
with the milkman.  H loses control and kills them 
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both. Under the old law, the defence of provocation is 
available in relation to H killing W and to H killing the 
third party. However, under the new law, the defence 
of loss of control is only available in relation to the 
milkman because sexual infidelity is to be disregarded in 
relation to things said and done.

(iii) A, a student, goes to the flat of his girlfriend B, also 
a student.  They have been going out and involved in 
a sexual relationship for about six months.  A finds B 
in bed having sex with C.  He loses control and kills 
B. Under the old law, the defence of provocation is 
available but, under the new law is the relationship 
between A and B sufficiently solid to view B’s conduct 
in terms of sexual infidelity?  How long or how solid 
does such a relationship have to be?  If B’s conduct is 
viewed as sexual infidelity, then A has no defence under 
the CAJA.  

(iv) W comes home to find H in bed having sex with their 
15-year-old daughter.  She loses control, picks up the 
nearest thing, a heavy lamp base and strikes him over 
the head killing him.  She claims that it is not the sexual 
infidelity that provoked her, rather the fact that he had 
seduced and defiled their own daughter. Under the old 
law, the defence of provocation is available but under 
the new law, is the loss of control defence precluded 
by the statutory provision that sexual infidelity is to be 
disregarded?  It should be noted that it is the fact of 
sexual infidelity that must be disregarded under this 
provision, however something connected to sexual 
infidelity may still count as a qualifying trigger so 
the act of incest/child abuse may be argued to be the 
qualifying trigger, on the basis that it constitutes 
circumstances of an extremely grave character causing 
the defendant to have a justifiable sense of being 
seriously wronged etc. 

(v) H comes home drunk and slaps W about as he has 
done countless times before over a period of several 
years.  She finally snaps and picks up a carving knife 
and stabs him to death. Under the old law, evidence of 
an abusive relationship is admissible to place the latest 
incident in context.  Under the new law, the defence of 
loss of control is also available.  A qualifying trigger 
exists potentially in her fear of serious violence against 
her and as things said and/or done of an extremely 
grave character causing her to have a justifiable sense 
of being seriously wronged. Where W waits six hours 
before stabbing H whilst he slept, the courts have 
interpreted provocation generously in circumstances 
of domestic violence.  Under the new law although 
there is an argument that D is acting out of a desire 
for revenge, we suspect that the courts will continue 
to leave this type of defence to the jury in a domestic 
violence context as that was after all the intention of 
the legislation. Equally, where, as well as assaulting 

W, H threatens to kill their daughter who will be 
returning home in 12 hours and six hours later she 
stabs H to death when he has fallen asleep. Provocation 
is available and under the new law, there is a qualifying 
trigger in combination of things said and done of an 
extremely grave character etc and also fear of serious 
violence from H directed against the daughter.  Note that 
the fear of serious violence does not have to be imminent 
[as with the defence of self defence].

(vi) A, a young Asian woman, is due to marry B as arranged 
by her parents.  She is in love with C and runs away 
with him.  They have a sexual relationship.  Her family 
track her down.  She is killed by P, Q and R, her father, 
uncle and brother in a so called “honour killing”.  They 
claim to have been provoked by her conduct in bringing 
shame and humiliation on the family.  Acting out of a 
considered desire for revenge is neither provocation nor 
loss of control.

Conclusion
The defence of loss of control is more restrictive than the law 
of provocation as the new law removes a defence in certain 
circumstances. Parliament has evidently decided that “sexual 
infidelity” is to be disregarded as a qualifying trigger for a 
loss of self control regardless of how many times it occurs. 
This differs to the defence of provocation, where the defence 
was available to a defendant who had been provoked by 
his wife’s adultery. The law of provocation had allowed a 
defendant to rely on the defence even though his unpleasant 
behaviour led to the attack that provoked him. The new law 
does not appear to afford a defence in this type of situation; 
it states that a defendant’s “fear of serious violence is to be 
disregarded if it was caused by a thing which the D incited 
to be done or said for the purpose of providing an excuse to 
use violence” [s.55 (6) (a)]. Both s.55 (6) (a) and (b) remove a 
defence where the defendant’s purpose was to provide himself 
with an excuse to use violence. 

Finally, the new legislation is more restrictive as it 
requires the thing said or done to be of “extreme gravity” 
when considering whether or not the D had a justifiable 
sense of being seriously wronged – which is presumably 
an objective test. Thus, the intention is to set a very high 
threshold for the circumstances in which a partial defence 
is available where a person loses self-control in response to 
words or actions. The effect is to substantially narrow the 
potential availability of a partial defence in cases where a loss 
of control is attributable to things done or said compared 
to the partial defence of provocation (where no threshold 
exists in relation to the provoking circumstances). It will be 
for the trial Judge to withdraw a loss of control claim from 
the jury if he/she concludes that no reasonable jury would 
accept it.  In practice, this high threshold should prevent 
typically unmeritorious claims from resulting in a verdict 
of manslaughter (either because the defence is withdrawn 
from the jury or by the jury’s verdict),  although it looks as 
though summing up will be far from straight forward”  

William Harbage QC – 36 Bedford Row 
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it should be noted that it is the fact of 
sexual infidelity that must be disregarded
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