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1. LORD JUSTICE BURNETT:  The appellant's contention in this extradition appeal is 
that Poland will not abide by its specialty obligations, with the result that he will serve 
a longer sentence than appropriate for the single offence for which his extradition has 
been ordered.  There is an ancillary argument, for which permission to appeal was 
refused, that the appellant's extradition would involve a disproportionate interference 
with his right to private life guaranteed by Article 8 of the European Convention on 
Human Rights.  

2. Specialty is the rule which provides that an extradited person will not be prosecuted 
for, or in a conviction case serve a sentence for, any offence which predated his 
surrender other than those for which he has been extradited.  It is reflected in sections 
11 and 17 of the Extradition Act 2003 and article 27 of the Framework Decision on the 
European Arrest Warrant and Surrender Procedures between Member States 2002/584/
JHA.

3. The question of specialty with respect to Poland was considered by this court in 
Brodziak v Poland [2013] EWHC 3394 (Admin).  Richards LJ, giving the judgment of 
the court, expressed concerns that the evidence before the court regarding the way in 
which specialty was protected in Poland was not adequate.  Nonetheless, applying the 
strong presumption that a fellow member of the European Union would abide by its 
international obligations, the court was unable to conclude that the evidence deployed 
before it supported the contention that Poland would not abide by those obligations.

4. The evidence that Poland might not do so was provided by Ewa Draga-Buchta, a 
Polish advocate.  The essence of the argument advanced by Mr Southey QC on behalf 
of the appellant in this appeal, supported by further evidence from Ms Draga-Buchta, is 
that events have shown that the Polish authorities have failed to comply with their 
specialty obligations in at least two identifiable instances.  On the appellant's behalf, Mr 
Southey submits that the position is therefore different from how it appeared in 
Brodziak, and on that account the appeal should be allowed.  

5. For reasons which I will develop, I am satisfied that there is no substance in this 
ground of appeal.

The background

6. The appellant's extradition was requested by the Regional Court in Bydgoszcz, Poland 
to serve a single 12-month aggregated or merged sentence in respect of two 
convictions.  The first conviction was for an offence of fraud committed in 1999, for 
which the appellant received a sentence of 10 months' detention.  The second 
conviction was for driving a motorcycle whilst intoxicated in 2001, for which the 
appellant received a sentence of 8 months' detention.  The sentences were merged into 
the 12-month aggregated sentence, but at first the whole of that sentence was 
conditionally suspended.  The appellant failed to comply with the conditions of 
suspension.  In August 2005, the sentence was activated and the appellant was called to 



prison in January 2006.  He surrendered on that occasion but was released on 
compassionate health grounds on 23 February 2006.  Subsequently, he was required to 
return to prison in November 2007 but failed to do so.  A domestic warrant for his arrest 
was issued on 7 March 2008.  At some time thereafter, the appellant left Poland and the 
evidence suggests that he arrived in the United Kingdom in 2009.  He was, in those 
circumstances, a fugitive from justice in Poland.

7. The Polish authorities became aware that the appellant was probably in the United 
Kingdom in 2010, but obtained concrete evidence of his presence in Birmingham in 
2012.  On 11 March 2014, the European arrest warrant was issued.  There was some 
delay in this jurisdiction in its certification by the National Crime Agency.  That did not 
occur until 19 April 2016.  It was executed on the same day.

8. The extradition hearing proceeded on 16 August 2016 before District Judge Blake 
sitting at Westminster Magistrates' Court.  The district judge was not satisfied that the 
driving whilst intoxicated offence was one that attracted dual criminality.  In short, that 
was because he did not have before him any readings indicating the alcohol level, and 
so was unable to determine whether the levels of alcohol in the appellant's system 
would have amounted to a crime when driving in the UK.  The judicial authority 
accepted that the appellant should be discharged in respect of that offence.  Although 
further information relating to the level of alcohol has been produced by the judicial 
authority, there is no appeal before us relating to that.

9. The district judge rejected the Article 8 argument advanced by the appellant.  No 
specialty point was taken before the district judge.  In the result, he ordered the 
appellant's extradition in respect of the fraud conviction alone. 

10. It is in that way that the specialty argument arises.  Unless the merged sentence is 
disaggregated, following the appellant's return to Poland he would be liable to serve the 
12-month sentence rather than the 10-month sentence.  It is clear that he will receive 
appropriate credit for the time he has already served.

Specialty 

11. Section 11(1)(f) and section 11(3) of the 2003 Act provide that a requested person 
must be discharged if his extradition is barred by specialty, the meaning of which is set 
out in section 17.  It is sufficient to set out a small part of section 17:

"(1) A person's extradition to a category 1 territory is barred by reason of 
speciality if (and only if) there are no speciality arrangements with the 
category 1 territory.

 (2) There are speciality arrangements with a category 1 territory if, under 
the law of that territory or arrangements made between it and the United 
Kingdom, a person who is extradited to the territory from the United 
Kingdom may be dealt with in the territory for an offence committed 



before his extradition only if –

 (a) the offence is one falling within subsection (3) ...

 [...]

 (3) The offences are – 

 (a) the offence in respect of which the person was extradited ..."

12. The United Kingdom has specialty arrangements with Poland through the application 
of article 27(2) of the Framework Decision, which provides that, subject to exceptions 
which are not material to this appeal:

"A person surrendered may not be prosecuted, sentenced or otherwise 
deprived of his or her liberty for an offence committed prior to his or her 
surrender other than that for which he or she was surrendered."

13. As is well recognised, there is a strong presumption that Member States will act in 
accordance with their international obligations with respect to specialty, with a 
concomitant need for strong evidence to displace that presumption: see paragraphs 46 
to 49 of Brodziak and the cases there discussed.

14. Article 607e of the Polish criminal codes provides, in a translation found in 
Wiercinski v Poland [2008] EWHC 200 (Admin):

"1. A person surrendered in performance of a warrant cannot be 
prosecuted for offences other than those that formed the base for 
surrender or enforce the custodial sentence or other means involving 
deprivation of freedom imposed on that person for such offences.

2. The court that entered the absolute decision in the case can order 
enforcement of the penalty only for those offences, which formed the 
base for surrender of the wanted person."

That provision in the criminal code provides the foundation in Polish domestic law for 
observation of the rule of specialty.

15. Ms Draga-Buchta provided evidence in the Brodziak case which questioned whether a 
"merged penalty" would be "dissolved" because it would need "extraordinary 
proceedings" to achieve that end.  It was that evidence, coupled with various responses 
from the Polish judicial authorities, which led the court to question whether specialty 
would be observed in the cases before it.  It is apparent from the judgment of the court 
that it considered a number of the answers provided by the Polish authorities to be less 
than satisfactory.

16. It is apparent from the evidence of Ms Draga-Buchta herself, as well as 



communications from the Polish authorities, including a recent letter from the presiding 
judge of the court in Poland, that a sentence may be disaggregated pursuant to the 
provisions of article 597 of the Polish criminal code.  In her report of 22 December 
2016, Ms Draga-Buchta explained that this article is the legal basis for the court to act 
on its own motion to ensure compliance with specialty; in other words, it is the 
mechanism which enables it to do that which article 607 obliges it to do.  She added 
that by virtue of articles 597 and 451, the person detained has "a right to submit an 
application for bringing this person for the hearing".  

17. In her letter of 21 April 2017, the presiding judge says much the same thing:

"As far as article 597 of the code of criminal procedure is concerned [...] 
if upon extradition the condition is imposed concerning the person 
extradited that formerly imposed penalties will be executed only to the 
extent of the offences for which the extradition has been granted, the 
court which has validly decided the case, shall issue in session a 
judgment, if necessary, amending the prior decision so that the penalty 
shall be executed only as to the offences for which the extradition was 
granted.  The public prosecutor and the extradited person are entitled to 
participate in the court sitting [...] 

Consequently, if upon extradition of Krzysztof Kortas the authority 
extraditing him imposes the condition that the extradition concerns only 
one of two acts he has been sentenced for [...] then the court shall be 
obliged to apply the procedure described in the above quoted article 597 
of the code of criminal procedure.  However it shall take place only 
following extradition [...] with such a stipulation.  Then, the court shall 
institute the proceedings ex officio concerning the change of the 
judgment, as the above quoted article 597 [...] obligates it within that 
scope."

18. Mr Summers QC submits that the letter from the judge who is concerned with the 
request in respect of this appellant makes clear that the application of the article 597 
procedure is contingent only upon one thing following his extradition: that one thing is 
that the court is made aware that he has been extradited for only one rather than two 
offences.  

19. I accept that submission.  It is abundantly clear that in the case of this appellant the 
court in question is well aware that his extradition was ordered by the district judge on 
only one offence, not two.  In the same letter, the presiding judge sets out the further 
information relating to the driving whilst intoxicated offence.  It may be that she 
harboured the hope that this court might extradite him for that offence in addition.  As I 
have indicated, there is no appeal before us in respect of that matter and so, to the 
extent that that was her hope, we will have to disappoint her.  Subject to the position 
being reaffirmed to the requesting judicial authority, it follows that the article 597 



procedure will be followed, with the result that the sentence will be disaggregated.

20. The argument to the contrary is based upon Ms Draga-Buchta's investigations of what 
happened to the three requested persons whose appeals were heard together in the 
Brodziak case and were the subject of merged sentences.  In summary, the position is 
this:

21. (1) Brodziak himself had been sentenced for three offences.  He received custodial 
sentences of 12 months, 6 months, and 3 months respectively.  They were merged into a 
single sentence of 18 months.  Extradition was refused in respect of the offences for 
which the sentence of 3 months had been imposed.  In the course of providing 
information during the extradition process, the judicial authority had indicated that even 
if Mr Brodziak's sentence were to be "dissolved", the result would still be a sentence of 
18 months.  It was that communication which caused this court some concern.  The 
concern flowed from the possibility that, had only two sentences fallen to be merged 
years before, the result might well have been one of less than 18 months.  That said, the 
appropriate process for considering disaggregation or dissolving sentences under article 
597 is a matter of Polish law within the jurisdiction of the Polish courts.

22. There is limited information about what has happened in Mr Brodziak's case since his 
return.  A short communication from the relevant court simply states that "The 
proceedings pursuant to 597 of the code of criminal procedure have not been 
conducted."  What that does not explain is whether the judge concerned considered 
whether to animate a process under article 597 but decided it was pointless because it 
would make no difference; it does not tell us whether Mr Brodziak sought to encourage 
the court to follow that procedure; still less does it tell us whether Mr Brodziak was 
advised that the view taken by the Polish judicial authority and explained in its 
communications was a correct statement of the law.

23. In my judgment, the Brodziak case itself provides no support for the proposition that 
Poland will not abide by its international specialty obligations in this case or generally.

24. (2) Grzegorz Marczuk was subject to five sentences merged into a term of 24 months.  
Extradition was rejected in respect of two of those offences.  The evidence confirms 
that the article 597 procedure was followed in his case and the sentence duly 
disaggregated.

25. (3) The position is different in respect of Marek Dunec.  He was subject to three 
sentences merged into one of 24 months, but extradition was refused in respect of one 
of those offences.  The requesting Polish state has recently stated that they were not 
told of any reservation about his extradition; that is to say, that they were unaware that 
his extradition had been ordered on a limited basis.  In consequence, no proceedings 
under article 597 were initiated.  Put shortly, there appears to have been a breakdown in 
communication in that the necessary information explaining that Mr Dunec had been 
extradited on only two, not three, offences did not reach the requesting judicial 
authority.  Oddly, his own lawyers appear to have made no application on his behalf.  



Unhappy though this state of affairs is, these facts reveal no reluctance on the part of 
the Polish courts to comply with the provisions of the criminal code, reflecting as they 
do the specialty arrangements in article 27(2) of the Framework Decision.

26. The position relating to a merged sentence in Polish law is not in doubt.  Specialty is 
respected by the explicit provisions of the criminal code to which I have referred.  In 
the event that a requested person is surrendered for some but not all of the offences for 
which he is wanted to serve a merged sentence, he is entitled to the benefit of article 
607 of the criminal code.  The mechanism by which the court secures the terms of 
article 607 is through article 597.  The court should act of its own motion.  If it fails to 
do so, the requested person may prompt it.  

27. In my judgment, that underlying legal position does not need explicit confirmation 
from the Polish judicial authority in future individual cases.  

28. At least by reference to the facts in Mr Dunec's case, a potential problem relating to 
communication has been exposed.  In the event that a requested person is extradited for 
some but not all of the offences specified in a conviction warrant, it is necessary for that 
information to be conveyed to the Polish judicial authority in unequivocal terms.  We 
do not have before us the order made in the magistrates' court at the conclusion of the 
extradition hearing.  The order issued by Westminster Magistrate’s court should make 
the position clear.  After all, it is the order of the court that provides authority to the 
NCA to make the necessary arrangements for extradition, and it is the order of the court 
which should provide the authoritative statement of what has occurred.  

29. Additionally, to avoid any misunderstanding, the Crown Prosecution Service, in its 
capacity of having conduct of the extradition proceedings on behalf of a requesting 
state pursuant to section 190 of the 2003 Act, must explicitly inform the judicial 
authority of the position in cases such as this.  Additionally, the written determination 
of the district judge, or of this court if relevant and available, should accompany the 
requested person on surrender.  

30. Those precautions, individually or collectively, in my view, negate any realistic risk of 
a repeat of what appears to have happened in Mr Dunec's case.

31. Mr Southey advanced a subsidiary argument under the heading of specialty, which 
relied upon Article 5 of the ECHR and various authorities relating to burdens of proof 
in human rights cases.  In view of the clear statement in the letter of 21 April from 
which I have quoted, no such issue arises for determination in this case. 

Article 8 

32. The appellant undoubtedly has a private life in the United Kingdom but he has no 
family life.  Indeed, his statement made for the proceedings below tells us that he has 
"two children in Poland who live with my former partner who is their mother.  They are 
16 and seven.  They visit me often in the UK".  It is obvious why the appellant has been 



reluctant to visit them in Poland given his vulnerability to immediate arrest, but it is in 
Poland that he has a family life, not in the United Kingdom.

33. The district judge referred to the well-known cases of Norris v Government of the 
USA (No 2) [2010] UKSC 9, [2010] 2AC487; HH v Deputy Prosecutor of Genoa 
[2012] UKSC 25, [2013] 1AC 338; and Celinski v Slovakian judicial authority [2015] 
EWHC 1274 (Admin), [2016] 1WLR551, before conducting the balancing exercise 
required of him.  In my judgment, he directed himself impeccably.  In truth, there was 
little to place in the balance against honouring the international obligations of the 
United Kingdom to extradite convicted criminals to serve their sentences.

34. In refusing permission to appeal on this ground, Garnham J described the Article 8 
argument as "hopeless".  He was right to do so.  I agree with his conclusion, but add a 
few words in response to an argument advanced by Mr Southey.  He relies upon 
"unexplained delay", at least from 2010, in issuing the arrest warrant.  The scheme of 
the Framework Decision and the 2003 Act do not require delay routinely to be 
explained.  Mr Southey's submission is based upon a proposition set out in his skeleton 
argument that "the Administrative Court has been increasingly willing to take into 
account unreasonable delay in pursuing warrants, especially where no good explanation 
is offered for the delay".  In his skeleton argument, Mr Southey cited a number of 
decisions said to support that proposition.  

35. To the extent that it is thought that unreasonable delay in itself is sufficient for Article 
8 purposes, such an approach would not be consistent with binding authority.  Delay in 
itself may provide a basis for resisting extradition.  The relevant statutory provision is 
section 14 of the 2003 Act.  That provides:

"A person's extradition to a category 1 territory is barred by reason of the 
passage of time if (and only if) it appears that it would be unjust or 
oppressive to extradite him by reason of the passage of time since he is 
alleged to have— 

 (a) committed the extradition offence (where he is accused of its 
commission), or 

 (b) become unlawfully at large (where he is alleged to have been 
convicted of it)."

The interpretation of that section, including the particular difficulty that a fugitive has 
in relying upon it, is well settled by cases of the highest authority, such as Kakis v 
Government of the Republic of Cyprus [1978] 1 WLR 779 and Gomes v Government 
of Trinidad and Tobago [2009] UKHL 21; [2009] 1 WLR 1038.  

36. Article 8 ECHR does not provide a freestanding mechanism to dilute or circumvent 
section 14.  In HH, Lady Hale explained the bite that Article 8 may have in an 
extradition case.  The context was a recognition, that "it is likely that the public interest 



in extradition will outweigh the Article 8 rights of the family unless the consequences 
of the interference are exceptionally severe": see paragraph 8(7).  Earlier in the same 
paragraph, Lady Hale explained that delay may be relevant for two reasons when 
considering Article 8.  First, delay in seeking extradition may reduce the weight to be 
attached to the public interest in surrendering a person for prosecution.  No doubt 
something similar would weigh in the public interest balance considered by prosecuting 
authorities in this jurisdiction if they were dealing with an old, relatively minor offence.  
Delay may reduce the weight to be accorded to the public interest in surrendering a 
person to serve a sentence following conviction, even when he has deliberately 
absconded, but in practice that will be rare.  Secondly, the passage of time may have an 
impact on the nature and extent of the private or family life developed by the requested 
person in this country.  When delay impacts upon Article 8, it is most usually in this 
context.  In extreme cases, which have not been unknown, a young man wanted for a 
relatively minor offence committed decades ago has settled down in the United 
Kingdom and established a family.  In such circumstances, an Article 8 argument will 
warrant close attention in accordance with authority.  

37. The very high practical hurdle Article 8 presents in an extradition case is apparent 
both from HH in the Supreme Court and Norris which preceded it.  The applicable 
principles were drawn together in Celinski between paragraphs 5 and 14.  There will 
rarely be any need for reference to other authority on the point.

38. I would refuse permission to appeal on the Article 8 ground and dismiss the appeal on 
the specialty ground.  I would add that, if the transcript of this judgment is available 
before surrender, it too should accompany the appellant.

39. MR JUSTICE BLAKE:  I agree that the renewed ground based on Article 8 should be 
dismissed as it has no content that is capable of giving rise to an arguable case.  I also 
agree, for the reasons given by my Lord, that the ground on which permission to appeal 
has been granted, the specialty argument, should be dismissed.

40. It is apparent to us that there are mechanisms in place in Poland to give effect to the 
specialty obligation.  All that is required is that the United Kingdom court is able to 
communicate, if it be the case where a return is made under a European arrest warrant 
for only one or more than one of a number of different offences, that that is made clear.  
The mechanism by which that can be made clear may include the order of the court, as 
my Lord has indicated; by a red pencil in the European arrest warrant itself striking out 
such offence as is not applicable; or in the decision of the district judge ordering 
extradition, all of which ought to be communicated to the requesting state at the same 
time as the person to be returned is returned to that state so the requesting state knows 
precisely the basis of the return.  If that is achieved, I can see no evidence that the 
effective arrangements for respecting specialty have been undermined or will be 
undermined in the future.

41. MR SUMMERS:  My Lord, can I assist the court in the way I would in a reserved 



judgment and offer three small factual corrections.  

42. LORD JUSTICE BURNETT:  Of course.

43. MR SUMMERS:  I make it clear that I mean no discourtesy in so doing.  Firstly, the 
reference that my Lord gave for the Framework Decision 585/JHA should be 584.

44. LORD JUSTICE BURNETT:  Thank you.

45. MR SUMMERS:  For the shorthand writer's note.  Secondly, at one point my Lord 
referred to the "Polish criminal court", rather than the "Polish criminal code".  That, I 
hope, will be obvious from its context.  Lastly, and perhaps with slightly more 
substance, my Lord when dealing with the individual sentences in Brodziak's case 
recorded at least one of them as 18 months.  In fact they were 12 months, 6 months and 
3 months.  I apologise for pointing it out.

46. LORD JUSTICE BURNETT:  Yes, you are quite right.  That was a slip of the tongue.  
Thank you.

47. Mr Southey?

48. MR SOUTHEY:  My Lord, I have nothing to say at this stage.  Obviously under the 
rules we have 14 days to consider whether or not to apply to certify a question, but that 
is something we will give consideration to.

49. LORD JUSTICE BURNETT:  Of course, Mr Southey.  Without in any way seeking to 
put any pressure on the shorthand writer, if it were possible to get the judgment in draft 
relatively quickly then you might have it in time to assist you in your consideration of 
that matter.

50. MR SOUTHEY:  That would be helpful.  Thank you much.

51. LORD JUSTICE BURNETT:  Thank you all very much. 




