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FeatureKEY POINTS
�� The new Incoterms 2020 make changes that are of particular relevance to banks when 

documents are tendered under letters of credit. The first relates to the inclusion of  
on-board ocean bills of lading when the underlying sale contract is on FCA as opposed  
to FOB terms – why and how does this work?
�� Second, there is a new difference between CIF and CIP: in the first Institute Cargo Clauses 

(C) still rules; but in CIP, the insurance value has been increased to Cargo Clauses (A) – 
again why and to what effect from the banks’ point of view?
�� There are also structural changes to the new Incoterms Rules 2020 which banks need 

to get used to: although banks are generally interested in shipping documents only from 
the point of view of complying presentations under the UCP600, they may also be as 
interested in the goods sold under Incoterms 2020 where those goods represent the banks’ 
ultimate security against an applicant’s default.

Author Charles Debattista

What bankers need to know about the 
new Incoterms 2020
The new Incoterms 2020 were launched by the International Chamber of Commerce on  
10 September 2019, and they come into effect on 1 January 2020. Trade Finance 
operatives within banks are obviously far more concerned with the other flagship ICC 
publication, the UCP600. What do the banks need to know, however, about the new 
Incoterms 2020, which provide the sales underpinning which the banks’ customers, 
sellers and buyers work to when negotiating their sale contracts? 

INTRODUCTION

nBanks are closely familiar with one 
of the two main publications of the 

International Chamber of Commerce, 
the Uniform Customs and practice for 
Documentary Credits, the UCP600. Many 
of their trade finance operatives will also be 
aware of the other ICC best-seller, Incoterms, 
the collection of standard trade terms which 
reflect practices typically applying to the sale 
contract underlying letters of credit. The buyer 
who applies for the issue of a letter of credit 
will want its letter of credit to reflect what 
the buyer expects from its seller, particular in 
terms of the documents to be tendered; and 
hence the point of contact between issuing 
banks, their customers and Incoterms.

THE NEW RULES
Incoterms have been codified by the ICC 
in successive versions since 1936. In its 
centenary year, the ICC has just published,  
on 10 September 2019, the latest version  
of Incoterms, Incoterms 2020 (ICC 
publication 723). The Rules come into effect 
on 1 January 2020 and the ICC is busy rolling 
out a good number of training programmes, 
both physical and on the web, acclimatising 
the markets to the new Rules. It is not only 
those who trade goods, however, who need to 

know what changes Incoterms 2020 presage. 
Other sectors involved in international trade, 
carriers, insurers and banks, also need to be 
apprised of the new Rules and of the impact 
they might have on their sector of the jigsaw 
making up international trade.

Banks servicing the markets through 
letters of credit deal, of course, in documents 
not in goods – although they may well be 
closely interested in the linkage between 
those documents and the goods when their 
security for payment by the buyer/applicant 
is represented by the shipping documents. 
Now unsurprisingly, most of the ten articles 
in each of the eleven Rules in Incoterms 2020 
deal with the goods themselves rather than 
with documents. The Rules answer questions 
such as: 
�� when are the goods “delivered”, such that 

the risk from that point on lies with the 
buyer; 
�� who needs to make the contracts of  

carriage and insurance – and what type; 
�� who pays for export or import licences 

and costs more generally; 
�� what notifications need to be made by 

one party to the sale contract to the  
other, for example as to the time of  
arrival of a vessel or other vehicle  
collecting the goods. 

Banks will not typically be involved 
or interested in these questions and there 
is therefore much in the new Rules with 
which documents checkers in trade finance 
departments of the major banks need not 
concern themselves. There is also much 
in the Rules with which they will already 
be familiar. Thus, for example, the eleven 
Rules have again been organised, as their 
predecessors were in Incoterms 2010, into 
the seven Rules for any mode or modes of 
transport (EXW, FCA, CPT, CIP, DAP, 
DPU and DDP) and the four Rules for sea 
and inland waterway transport (FAS, FOB, 
CFR and CIF). Subject to an important 
matter to which reference will be made 
presently, the documents envisaged in the 
second group will ring Art 20 UCP600 bells 
for any document checker (bills of lading), 
whereas the documents envisaged in the 
former group will more likely remind a 
documents checker of Art 19 of the UCP600 
(transport documents covering at least two 
modes of transport.)

TWO STRUCTURAL CHANGES
Before we come to documents, however, 
there are two structural changes in 
Incoterms 2020 which it would be helpful 
to set out, even for those outside the tight 
circle of sellers and buyers. First, the Rules 
contain for the first time not only the 
eleven Rules, set out in the familiar format 
of ten articles for seller’s duties (A1-A10) 
and ten for buyer’s duties (B1-B10), but 
also all the A1s in series, all the A2s in 
series and so on. A bank asked to advise an 
applicant about which documents a seller 
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would expect to provide under a particular 
Incoterms Rule can now very easily run 
through all the A6 terms, headed “Delivery/
Transport Document” for that information. 
This information may also be of more 
direct interest to a bank concerned to see 
what documents might provide it with the 
strongest security against default by the 
applicant/buyer under the letter of credit.

Mention of Art A6 leads to the next 
structural change. Afficionados of Incoterms 
2010 will associate the identifier “A8” as the 
place where Documents were dealt within 
the decimalised universe of Incoterms. 
Documents have now moved from A8 up 
the list to A6, as part of a complete overhaul 
of the internal structure of the Rules. The 
Rules now start with the traditional and 
basic statement of the duties to provide 
the goods and pay the price in A1/B1, but 
then go immediately to the “Delivery/
Taking Delivery” in A2/B2 and to the 
consequence of delivery, “Transfer of Risks” 
in A3/B3. Over several successive versions 
of Incoterms, it has long been felt by trade 
consultants and other advisers that the 
problem most commonly causing trouble 
in the use of Incoterms is the choice of 
the wrong Incoterm Rule for the wrong 
transaction. Thus, for example, a seller 
concerned about bearing the risk of loss of or 
damage to the goods in transit would hardly 
be doing itself a favour by selling goods on 
DDP terms: if it is early transfer of risk such 
a seller wants, then it should be looking 
further up the list of Rules, for example at 
the FCA (Free Carrier) or the FOB (Free on 
Board) terms, where risk passes to the buyer 
on delivery to the buyer’s carrier. It was felt 
that that sort of problem arose because the 
fundamentals of Incoterms – the point of 
delivery at which risk passed from seller to 
buyer – were rather hidden down below in 
A4/B4 and A5/B5, curiously after Licences 
(in the old A2/B2) and other Contracts 
(in the old A3/B3). In Incoterms 2020, it 
is hoped that by putting delivery risk at 
front and centre of the new Rules, users will 
bear more firmly in mind the fundamental 
difference between the eleven Rules, the 
time and place at which risk passes from 
seller to buyer. This sharper concentration 

on delivery and risk should also be easier to 
achieve with the assistance of the article-by-
article rendition of the Rules introduced for 
the first time in Incoterms 2020 and referred 
to earlier.

TWO SUBSTANTIVE CHANGES FOR 
BANKS
Apart from these two structural changes 
to the Rules, there are, however, two more 
substantive changes in Incoterms 2020 that 
are likely to be of interest to trade finance 
departments within banks. The first relates 
to documents tendered under FCA contracts 
and the second relates to the level of insurance 
stipulated for in CIF (Cost, Insurance and 
Freight) and CIP (Carriage and Insurance 
Paid) contracts.

Ocean bills of lading in FCA
Given the wide variety of transport 
documents now in use, it is unsurprising that 
the phrase “bill of lading” does not make 
a frequent explicit appearance in terms in 
Incoterms 2020: the euphemism “transport 
document” has now almost completely taken 
over. Thus, in both of FCA and FOB, A6 
talks of “proof that the goods have been 
delivered” and of a “transport document”.  
Bills of lading still, of course, figure strongly, 
at any rate in the maritime trades. Thus, the 
FOB seller delivers, under A2, by placing the 
goods “on board the vessel nominated by the 
buyer”, whereas the FCA seller delivers by 
placing the goods on the means of transport 
provided by the buyer or at that carrier’s 
disposal. What this means in practice is that 
the FOB seller will typically tender to the 
buyer a so-called “on-board” bill of lading,  
ie a traditional bill of lading stating when  
the goods were actually shipped and/or 
actually issued on the date of shipment.  
On the other hand, the FCA seller will 
typically tender to the buyer another type  
of transport document, which can bear  
one of many different titles: a point-to-point 
bill of lading, a through bill of lading,  
a multi-modal bill of lading, a multi-modal 
transport document are but four examples 
of the genre. The common feature of these 
non- “on-board” documents is that they state 
the date on which the goods were handed 

over to the carrier, not necessarily the date on 
which the carrier put them on board an ocean 
vessel, if there is one at all involved in the 
transport of the goods. Thus, the traditional 
mantra was that ocean bills are for FOB, 
other documents are for FCA.

A problem was, however, highlighted 
during the drafting process of Incoterms 
2020 involving an FCA seller, beneficiary of 
a letter of credit, where either the confirming 
or the issuing bank insisted on the tender of 
an on-board bill of lading stating the date on 
which the goods were actually put on board 
an ocean vessel where one was used. Imagine  
a seller FCA Munich to a buyer in the UK, 
the goods being carried by the same multi-
modal carrier from Munich to the UK, 
with the goods shipped on board a vessel at 
Hamburg. Typically, a single multi-modal 
transport document will be issued, stating 
not when the goods were “shipped on 
board” by the carrier but when the goods 
were “received for shipment” by the carrier. 
A bank concerned about the credit it may 
have granted the applicant/buyer when 
issuing the letter of credit may be keen to 
hold a traditional “shipped on board” bill of 
lading, famously regarded as a document of 
title, rather than a “received for shipment” 
transport document, infamously worrying in 
that regard. At the other end of the transport 
chain, concerns were also expressed to the 
Drafting Group that seller/beneficiaries 
were facing difficulties with payment by 
the confirming bank on tendering a non- 
“ocean bill of lading” under a letter of credit 
bestriding an FCA sale but requiring the 
tender of an on board bill.

Several options were aired and consulted 
on in an attempt to resolve this practical 
problem lying at the cusp of letters of credit, 
sales contracts and carriage documents. 
After very lengthy discussion with many 
stakeholders, the solution adopted was the 
following – (and this, ironically in the FCA 
Rule, is where the “bill of lading” is mentioned 
in terms.) The FCA seller and buyer can 
agree (FCA B6) that the buyer will instruct 
its carrier to issue an on-board bill of lading 
to the seller after the loading of the goods. 
Where the parties have so agreed, the seller 
is then bound (FCA A6) to tender that 
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bill of lading to the buyer: that tender will, 
given the letter of credit origin of the issue, 
typically be through the confirming bank. 
This device brings a quintessentially maritime 
document into an Incoterm Rule, FCA, 
which is defined as a Rule “for any mode 
or modes of transport”, an unhappy union 
adopted in order to cater for a demonstrated 
need in the marketplace. It will be interesting 
to see how this union fares in practice. The 
runes are positive: for those involved in the 
drafting of Incoterms 2010, it was feared then 
that giving up the ship’s rail in the FOB Rule 
and adopting placing on board would cause 
untold disruption in the market; there is no 
evidence that it has – and it is hoped that the 
somewhat incongruous insertion of ocean 
bills into the FCA Rule will meet an equally 
unremarkable fate.

Insurance cover
The second substantive change likely to 
be of interest to banks relates to insurance 
cover. It will be recalled that Art 28 of the 
UCP600 requires insurance cover to be “at 
least 110% of the CIF or CIP value of the 
goods”. The reference to CIF or CIP value in 
the same breath made perfect sense against 
the background of Incoterms 2010. Under 
A3 of both CIF and CIP of that version of 
the Rules, the seller was bound to “obtain at 
its own expense cargo insurance complying 
at least with the minimum cover as provided 
by Clauses (C) of the Institute cargo Clauses 
(Lloyd’s Market Association/International 
Underwriting Association (LMA/IUMI) 

or any similar clauses”. As is well known, 
Institute Cargo Clauses (C) provide cover for 
a number of listed risks, subject to itemised 
exclusions; Institute Cargo Clauses (A), on 
the other hand, cover “all risks”, again subject 
to itemised exclusions.

During the consultation process leading 
to Incoterms 2020, a case was made for 
increasing the cover to be obtained by CIP 
and CIF sellers from (C) to (A), which would 
obviously enhance the buyer’s insurance 
protection against transit loss but doubtless 
at a premium hidden in a higher purchase 
price. The contrary case, to leave all as was 
at Clauses (C) cover, was made strongly, 
particularly by those involved in commodity 
trading typically carried by sea.

After considerable discussion within the 
Drafting Group and thorough consultation 
beyond, it was decided, not so much by 
way of Solomonic justice as by way of an 
accurate reflection of market expectation, 
to provide for two different rules. Cover 
in CIF contracts, the rule more typically 
used in the commodity trades, remains as 
it was under Incoterms 2010: Clauses (C) 
remain the default position, although it is 
of course always open to the parties to agree 
to increase the level of cover to be obtained 
by the seller. Cover in CIP contracts, on 
the other hand, must now comply with the 
higher Clauses (A), although it is, again, open 
to the parties to agree to a lower level. It is 
not anticipated that this change in Incoterms 
2020 will require a change to Art 28 (f)(ii) 
of the UCP600: the phrase “at least 110% 

of the CIF or CIP value of the goods” can 
accommodate both the uniform level of 
Incoterms 2010 and the different levels in 
Incoterms 2020. Letter of credit operatives  
in trade finance departments would be 
assisted, however, by the knowledge that 
their trading customers now come at the 
issue of insurance cover under CIF and CIP 
contracts from a slightly different perspective 
under Incoterms 2020.

CONCLUSION
The new Incoterms 2020 are unlikely to 
bring about radical changes in letter of credit 
practice: indeed, if they do, this would be 
an unintended and undesired consequence. 
Given, however, that those who issue and 
operate letters of credit do so to provide 
a service to sellers and buyers who almost 
universally trade under Incoterms, it is hoped 
that the Banks will provide their personnel 
with information about the new Rules just 
published, as it were, on the other side of the 
ICC wall. n
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