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Dr. Colin Ong Legal Services Dr. Colin Ong, QC

Regional Overview and 
Recent Developments: 
Asia Pacific

First, the investors generally get a say in appointing their own party-
appointed arbitrator in three-person tribunals.  More importantly, it 
is relatively easy to enforce arbitral awards (as compared to Court 
judgments) around the world.  The continued growth of networks 
and federations of arbitral institutions such as the Regional Arbitral 
Institutes Forum (“RAIF”) and the Asia Pacific Regional Arbitration 
Group (“APRAG”) is also important, as the national arbitration 
institutions provide new forums to get together to both discuss and 
improve their respective arbitration laws.  Such organisations also 
seek to assist in providing training sessions and conferences to share 
and improve both the standards and knowledge of international 
arbitration institutions in the region. 
However, despite the many advances made by international arbitration 
institutions and organisations in attempting to bridge the Civil Law-
Common Law divide in arbitration, and despite the converging 
practices that are emerging, it is still the case that fundamental 
traits will remain with the arbitrators that have been tasked to 
decide the arbitration.  Leaving aside the different expectations of 
arbitrators as to the treatment of procedural and substantive laws, 
there are cultural differences between arbitrators from Civil Law 
and Common Law backgrounds.  Inexperienced counsel and parties 
are sometimes lulled into a perception that the cultural neutrality of 
arbitrators is safeguarded by choosing an arbitrator or a chairperson 
from a country other than that of the parties.  While arbitrators are 
often guided by what he or she personally feels to be fair, such a 
sense of justice is largely influenced by one legal system only, that 
of the arbitrator’s own legal system.  Appointing authorities and 
arbitration centres often appoint arbitrators that they feel are best 
suited for the case but have at times not been mindful of cultural 
bias.  Such cultural differences between the Civil Law-Common 
Law divide can at times cause difficulties for lesser experienced 
counsel.  While diversity of the pool of arbitrators is now all the rage 
across all established international arbitration centres, very few of 
such international arbitration centres have tried to address this issue.  
Even fewer national arbitration centres have considered this issue.
In January 2017, the ICC International Court of Arbitration unveiled 
its 2016 statistics.  It revealed that a total of 966 new cases administered 
by the Court were filed in 2016.  This involved 3,099 parties from 137 
jurisdictions.  More significantly, the number of parties from South 
and East Asia who invoked ICC arbitration increased by 22% in 2016.  
Singapore was ranked as the number one seat for ICC Arbitrations 
in Asia and as a seat of arbitration, it ranked 7th in the world.  The 
ICC has increased its attention to ensure that arbitrators who are 
qualified or have significant experience in the designated governing 
law of the contract (Civil or Common Law) are being appointed in 
default situations.  The ICC announced amendments to its Arbitration 
Rules on 4 November 2016 (ICC 2016 Rules), which came into 

Introduction

Due to the rich historical, cultural, social and racial diversities 
in the Asia-Pacific region, it is not easy to give a continent-wide 
overview to a heavy subject like arbitration.  Inevitably, the practice 
of international commercial arbitration will be influenced by these 
various factors, experiences and legal traditions.
Whilst it would not be entirely accurate or correct to separate the 
various countries into two distinct spheres of legal tradition, it 
would be convenient to suggest that most of the countries in the 
Asia-Pacific region can be viewed as having either Civil Law 
tradition or Common Law tradition.  Some countries such as Brunei 
and Malaysia have parallel systems of English Common Law and 
Islamic Shariah law co-existing side-by-side, whilst countries such 
as Laos and Vietnam have Civil Law systems infused with Soviet-
style socialist doctrinal ideologies.  Although the laws of both the 
major Civil and Common Law legal traditions will find formal 
setting in statutes, rules and codes of law, the influence of judicial 
decisions which set out the principles, standards and rules of law 
governing arbitration are more important in the Common Law 
tradition, whilst the opinions and interpretations statutes by well-
known jurists are more important in the Civil Law context.
The common uniting golden thread that runs throughout most 
of the modern arbitration laws in the Asia-Pacific region is the 
implementation of the UNCITRAL (United Nations Commission 
on International Trade Law) Model Law, which is applied in whole 
or in part in most of the countries in the region.  There has also been 
an increasing trend in the merging of the Civil and Common Law 
techniques and practices that have been developed by international 
bodies such as the International Bar Association (“IBA”).  Important 
model codes such as the “IBA Rules on the Taking of Evidence in 
International Commercial Arbitration” have been drafted by the 
most eminent jurists against the background of Common Law and 
Civil Law principles and values with regards to obtaining evidence 
and discovery.
The continued economic growth of many of the economies in the 
Asia-Pacific countries, coupled with the growth of many national 
arbitration institutions and their increasing experiences in the 
administration of international commercial disputes, is an important 
factor in helping to further fuel the overall growth and increasing 
popularity of commercial arbitration as an important tool of dispute 
settlement.  As foreign investors generally prefer using international 
arbitration to resolve their investment disputes, all of the governments 
in the region are striving to improve on their individual current 
legal frameworks to be more supportive of arbitration.  Investors 
generally prefer arbitration to litigation because of two main factors.  
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Civil Law countries that might other otherwise opt for the SIAC or 
the HKIAC.  However, the new Singapore ICC case management 
office will certainly greatly help bolster Singapore’s position as a 
leading dispute resolution hub in Asia.
In addition to the ICC and the HKIAC, the KCAB is working closely 
with the Seoul IDRC in trying to make Seoul a preferred seat of 
arbitration for both Civil and Common Law end-users.  The KCAB 
has in recent years been meticulous in selecting appointments of 
arbitrators in default situations.  Hong Kong and Singapore both 
enjoy very strong support from their respective pro-business 
governments and each has a sterling judicial system of impeccable 
standards.  In addition to very learned and experienced commercial 
judges who tend to adopt a position of non-interference in the 
arbitration process, the business communities of both countries and 
also of communities in the Asia-Pacific tend to strongly support 
both these jurisdictions to be natural seats for arbitration in their 
agreements.  In the event that the Korean Courts continue to show 
strong support for the arbitration process and transparency in its 
judgments, it would seem possible for Seoul to emerge as the third 
contender.  
This chapter attempts to provide an overview of the most significant 
and recent developments in international arbitration in each of the 
Asia-Pacific countries discussed below.

Australia

The implementation of the International Arbitration Amendment 
Act 2010 (“IAA”) on the 6 July 2010 has been helpful to shed 
Australia’s reputation as a litigation-centric legal market with 
comparatively less interest in international arbitration.  Arbitration 
in Australia was generally limited to cases dealing with building and 
infrastructure, but is now catching on in other industries.
The revision of the IAA has been most helpful in changing 
mindsets in business communities to adopt Australia as the seat of 
international arbitration.  Whilst the long physical distance between 
Sydney and other Australian cities will no doubt continue to deter 
non-Australian users from adopting Australia as a natural seat 
for arbitration, its clean judicial image may assist in countering 
the physical distance drawback, and may well become a second 
choice to Singapore in competing for end-users of arbitration from 
other larger Asia-Pacific countries such as India, Malaysia and the 
Philippines who may wish to find an alternative neutral venue to 
Singapore that also has a strong and transparent judicial system. 
The Amendment Act adopted the 2006 revisions to the UNCITRAL 
Model Law on International Commercial Arbitration and has 
incorporated the new provisions dealing with the enforcement of 
interim measures.  Australia joined the ranks of Brunei and Hong 
Kong in this regard in adopting the 2006 revisions to the Model 
Law.  It also recognised the need to have in-built interim measures 
of protection.  The right of parties to previously opt in under the 
repealed 1974 IAA has now been repealed, and the powers under 
Article 17H of the Model Law providing for enforcement of interim 
measures are now part of the new law.  Section 16(1) of the IAA 
makes it very clear that the UNCITRAL Model Law is to be applied 
as part of the law in Australia.
The different Australian States and Territories have now all adopted 
uniform national laws on domestic arbitration, as based on the 
UNCITRAL Model Law, and have now unanimously adopted the 
IAA as the sole legislation to govern international commercial 
arbitration in the whole of Australia.  There are now limited grounds 
for Australian Courts to refuse the enforcement of an award.  The 
changes to the International Arbitration Act and the adoption of a 
new model law for domestic arbitration have in effect meant that 

effect on 1 March 2017.  The most significant improvement to the 
Rules is the introduction of an “Expedited Procedure”.  It is a “fast 
track” procedure that seeks to resolve lower value disputes within six-
and-a-half months of the transmission of the file to the tribunal.  In 
addition, the ICC has amended Article 11(4) of its Rules to allow the 
ICC Court to give reasons for its decisions as to matters concerning 
the appointment, confirmation, challenge and/or replacement of an 
arbitrator to the parties.
The two predominant seats of arbitration in the Asia-Pacific region, 
Hong Kong and Singapore, are ranked as the most preferred seats of 
arbitration outside of Europe by Queen Mary and White & Case’s 
International Arbitration Survey.  The HKIAC is generally considered 
to be the leading international arbitration centre in the Asia-Pacific 
region and is perceived to be the most neutral arbitration institution 
for parties coming from both Civil and Common Law jurisdictions.  
While many of the other international arbitration centres in the Asia-
Pacific can generally be pigeon-holed into either predominant centres 
that favour the appointment of Civil Law arbitrators or Common Law 
arbitrators, the HKIAC appointing authority excels in catering to the 
needs of its end-user parties.  If one looks at the panels of arbitrators 
published on the websites of some of the other arbitration centres in 
the region and if one does a careful study on the arbitrators that have 
been appointed, one notes that some of these arbitral institutions 
tend to have an emphasis on appointing arbitrators who tend to come 
more from either Civil Law backgrounds (e.g. BANI and CIETAC) 
or conversely appointing arbitrators mainly from Common Law 
backgrounds (e.g. ICA and SIAC). 
The HKIAC has been meticulous in ensuring that it appoints the 
appropriate arbitrator from the correct legal background to suit the 
choice of governing laws.  Despite the fact that it is geographically 
outside the ASEAN region and the SAARC region, the HKIAC 
ensures that it maintains leading arbitrators on its panel of arbitrators 
from all of the countries in those regions.  While there is nothing 
wrong for certain centres to prefer appointing arbitrators from Civil 
Law or Common Law backgrounds, this does mean that parties who 
intend to select the arbitral institution in their agreements will need 
to be extremely careful about whether or not their selected arbitral 
institution will, in default situations, be likely to appoint an arbitrator 
that will be familiar with and uphold the principles of the governing 
law of the contract that has been agreed by the parties.  Many end-
users and experienced lawyers from ASEAN countries with Civil 
Law backgrounds such as Cambodia, Indonesia, Thailand and 
Vietnam have in recent years begun to stipulate HKIAC arbitration, 
as an alternate choice to SIAC Singapore, as the applicable 
arbitration rule in their agreements.  This selection of HKIAC is 
perceived to allow the end-users from Civil Law countries a better 
likelihood of having an arbitrator from a Civil Law background in 
the event of a default.  Conversely, experienced parties and lawyers 
from Common Law countries such as Brunei, Malaysia and India 
are astute enough to select the SIAC as it is well known to heavily 
favour appointing arbitrators from a Common Law background, 
particularly from England, the United States and Australia.  In 
contrast to the HKIAC which is very much Asian-centric, the SIAC 
tries to target end-users from outside Asia including the United 
Kingdom and the United States.  This explains the preference of 
the SIAC to appoint arbitrators who are nationals from the two 
countries in many of the more substantial cases.  Fifteen members 
of the SIAC Court are Common Law lawyers and seven members 
are Civil Law lawyers.  The recent setting up of the Singapore case 
management office by the Secretariat of the International Court of 
Arbitration of the International Chamber of Commerce in April 
2018 will be a game-changer.  As the ICC is generally seen as the 
superior and globally preferred arbitration centre, the new ICC case 
management office may well draw away cases from the ASEAN 
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provisional application of treaty and the declaration concerning 
trade-related investment measures.  
ACICA updated its Arbitration Rules on 1 January 2016.  One of 
the major objectives of the new rules was to reduce the rising time 
and cost of international arbitrations.  In 2014, the Perth Centre for 
Energy and Resources Arbitration (“PCERA”) was established to 
administer dispute resolution in the energy and resources sector.
PCERA is set to be a regional hub for Australian and Asian energy 
and resources arbitrations.  The PCERA Arbitration Principles has 
been designed to facilitate the efficient resolution of energy and 
resource industry disputes in the Asia-Pacific.

China

Over the last two years, the Chinese government has been promoting 
the ‘One Belt, One Road’ initiative (“OBOR”).  OBOR is meant 
to drive closer regional economic collaboration between China 
and many countries in Asia and some in Europe.  The Chinese 
government had to assure foreign investors under the OBOR 
Initiative that it would respect the dispute settlement mechanism 
and, in particular, international arbitration.  As the government had 
to reassure foreign investors that the arbitration process would be 
guaranteed and has judicial support, it is not unusual that there has 
been a hub of activity within the official legal and judicial circles.
China’s Arbitration Law is not based on the UNCITRAL Model 
Law, although some aspects of it adopt similar provisions in some 
aspects (e.g. some of the provisions relating to foreign-related 
arbitrations).  There is centralisation of authority and administration 
and as such only institutional arbitration is permitted by the Law in 
Mainland China.  Determinations of the validity of an arbitration 
agreement may be done either by the arbitration commission or by 
the People’s Court.  
Prior to 2017, the arbitration legal system of the People’s Republic 
of China was comprised of six separate constituents: (1) the 
Arbitration Act of the People’s Republic of China (1994); and (2) 
the Interpretation of the Supreme People’s Court on Several Matters 
in the Application of the Arbitration Law (2006); (3) Chapter 26 
of the Civil Procedure Code (2013); (4) the Supreme People’s 
Court on Applying the New York Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (1987); (5) the three 
separate sets of regulations of the Supreme People’s Court on 
the acknowledgment and enforcement of arbitral awards made in 
Hong Kong SAR (2000), Macau SAR (2008) and Taiwan Region 
(2015); and (6) the Judicial Reply of the Supreme People’s Court 
for individual cases. 
In 2017, the Supreme People’s Court (“SPC”) issued three new 
sets of judicial regulations on arbitration-related matters.  These 
are, as follows: (a) the Notice of the Supreme People’s Court on 
Related Matters in Centralised Handling of Judicial Review of 
Arbitration (22 May 2017); (b) the Regulations of the Supreme 
People’s Court on Reporting Matters in the Judicial Review of 
Arbitration (effective from 1 January 2018); and (c) the Regulations 
of the Supreme People’s Court on Several Matters in the Judicial 
Review of Arbitration (effective from 1 January 2018).  These three 
new pieces of regulation improve upon the current mechanism of 
the People’s Court’s judicial review on arbitration agreements and 
arbitral awards.
There are many arbitral institutions in China but the three most 
credible and respected international arbitration institutions in 
China are: the China International Economic and Trade Arbitration 
Commission (“CIETAC”); the Beijing Arbitration Commission 
(“BAC”); and the Shanghai International Economic and Trade 

Australia will have a harmonised system for both domestic and 
international arbitration.  Section 19 of the IAA provides clarification 
to the meaning of the term ‘public policy’ for the purpose of Articles 
34 and 36 of the UNCITRAL Model Law.
In addition to these changes to the statutes, the practice of 
international arbitration in Australia has been bolstered by the 
establishment of the Australian International Disputes Centre in 
Sydney on 3 August 2010.  The Australian Centre for International 
Commercial Arbitration (“ACICA”) is the main international 
arbitration institution in Australia and is respected by domestic 
and international end-users of arbitration.  In March 2011, the 
International Arbitration Regulations 2011 came into force and 
designated ACICA to be the default appointing authority to appoint 
arbitrators to international arbitrations seated in Australia, where the 
parties have been unable to agree upon an appointment procedure 
or where they fail to agree to the mutual appointment of the sole 
arbitrator or chairman of the arbitral tribunal.  In a bid to support 
the arbitration process and also to assist in harmonising judicial 
approaches to arbitration, the Supreme Courts Federal Court of 
New South Wales and Victoria each have designated specialist 
arbitration judges to deal with matters that concern arbitration.  
The Civil Law and Justice Legislation Amendment Act 2015 made 
recent amendments to the IAA.  One of these amendments has now 
displaced the earlier position taken in Esso Australia Resources v 
Plowman (1995) 183 CLR 10.  The new amendment has now made 
it clear that documents that have been produced by a party during 
arbitration proceedings are to be deemed as confidential.
Important Court precedents include Castel Electronics Pty Ltd v 
TCL Air Conditioner (Zhongshan) Company Ltd [2012] FCA 21.  
The Federal Court of Australia in Castel held that it had jurisdiction 
to enforce an award made pursuant to an arbitration conducted 
under the 1974 IAA, and that it had jurisdiction under Section 8 
of the IAA.  In Castel Electronics Pty Ltd v TCL Air Conditioner 
(Zhongshan) Company Ltd (No 2) [2012] FCA 1214, the Federal 
Court of Australia held that the public policy ground for setting 
aside an award required something to offend “fundamental notions 
of fairness and justice”.
The Supreme Court of New South Wales in Ashjal Pty Ltd v Alfred 
Toepfer International (Australia) Pty Ltd [2012] NSWSC 1306 
did not agree with a challenge that certain sections of the domestic 
Commercial Arbitration Act 2010 were unconstitutional.  The Court 
held that its decisional independence was not in any way affected by 
the 2010 Act.   In the case of UAE Aircraft Support Industries Pty 
Ltd v William Hare UAE LLC [2015] NSWCA 229, the New South 
Wales Court of Appeal demonstrated the pro-enforcement attitude 
of the Australian Courts in enforcing arbitral awards by upholding 
the Supreme Court’s decision to enforce an Abu Dhabi arbitration 
award.  The Supreme Court of New South Wales decided that where 
parts of an arbitral award had breached of the rules of natural justice 
in respect of one facet of an arbitration, the Court had the power 
to sever the pathological parts of the award and to then uphold the 
balance of the award in accordance with Section 8 of the IAA. 
The Commercial Arbitration Act has been enacted in several States 
including New South Wales, Queensland, the Northern Territory, 
South Australia, Tasmania, Victoria, and Western Australia.
Australia is a party to a number of bilateral investment treaties and 
generally selects arbitration under the ICSID Convention as the 
designated dispute resolution procedure under most of these treaties.  
Australia is also a party to a number of Free Trade Agreements which, 
with the exception of the Australia-US Free Trade Agreement, offer 
investor-State arbitration for the resolution of disputes.
Australia has signed the Energy Charter Treaty subject to ratification, 
with the declaration pursuant to Article 45(2) not accepting 
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had to be fluent in Chinese.  The 2015 CIETAC rules have carried 
on the amendment made in 2012 that gives CIETAC the power to 
designate any language in the absence of a party agreement.  The 
rules would allow CIETAC to select an appropriate language after 
having taken into account key factors such as the subject matter of 
the dispute, as well as the nationality of the parties. 
The 2015 CIETAC rules allow the parties to foreign-related 
arbitrations to freely agree on the governing law of the contract.  
The BAC also released its new rules and they came into force on 1 
April 2015.  Some important provisions introduced by the 2015 BAC 
Rules include the power for arbitral tribunals or the BAC to refuse 
to allow the late amendment of a claim or counterclaim.  Parties 
are now allowed to appoint independent transcription providers to 
record the hearing.  Previously, parties to BAC arbitrations did not 
have access to a full transcript of the hearing and this had caused a 
lot of problems with evidence.  The 2015 BAC Rules now include a 
provision for joinder of additional parties and also allow for multiple 
parties to be included, as well as consolidation of arbitrations.  In a 
similar move to CIETAC, the new BAC rules now allow the tribunal 
to determine the language of the arbitration according to the specific 
circumstances of the case: in the event that parties have not reached 
an agreement upon the language of the arbitration, the language used 
in the arbitral proceedings will not always be Chinese.  The tribunal 
also has the option of conducting arbitral proceedings in multiple 
languages.  One of the most significant changes introduced by the 
BAC 2015 Rules, which may be an important game-changer, is to 
allow parties to international arbitration to pay the arbitrators either 
by hourly rates or according to BAC’s ad valorem fee schedule.  The 
2015 BAC Rules give parties the opportunity to choose between the 
two calculation methods, but if no agreement is reached within the 
time limit, the arbitrators’ fees will be calculated on an ad valorem 
basis.  This move is likely to attract well-known international 
arbitrators who might not otherwise be attracted by the low ad 
valorem scale of fees offered by Chinese arbitral institutions.  This 
change to the fee rule is likely to increase the attraction of leading 
arbitrators to the BAC more than CIETAC in Mainland China.  
Having said this, the CIETAC 2015 Rules also contain a separate fee 
schedule for CIETAC Hong Kong arbitrations and allow the parties 
to agree to remunerate arbitrators based on hourly rates.  The parties 
in SHIAC arbitration come from over 70 countries and regions.  The 
arbitral awards have been recognised and enforced in more than 40 
jurisdictions.  In 2015, SHIAC set up the first dispute resolution 
platform for the BRICS countries-BRICS Dispute Resolution Center 
Shanghai.  In 2014, SHIAC established the Shanghai International 
Aviation Court of Arbitration (“SIACA”) based on the Strategic 
Cooperation Agreement signed by the International Air Transport 
Association (“IATA”), China Air Transport Association (“CATA”) 
and SHIAC.  SIACA focuses on resolving disputes related to 
air transportation, aircraft manufacturing, aircraft sales, aircraft 
financial leasing, aviation insurance, general aviation trusteeship, 
ground services and air ticket agents.
On 8 April 2010, the Ministry of Justice of the PRC promulgated 
the Measures on Punishing Illegal Activities by Lawyers and Law 
Firms (the “Measures”).  The Measures, which came into force on 1 
June 2010, set out some of the scenarios which give rise to a conflict 
of interests.  The Measures may make life slightly more difficult for 
arbitrators practising in the PRC.
Article 7(5) of the Measures provides that a lawyer acting as a 
representative in a case conducted by an arbitral institution in which 
he has been an arbitrator would constitute an illegal activity involving 
a conflict of interests.  Article 47(3) of the Law of the People’s 
Republic of China on Lawyers (the “Law on Lawyers”) expressly 
provides that a lawyer has to avoid acting as a representative in legal 
affairs where he has a conflict of interests. 

Arbitration Commission (Shanghai International Arbitration Center 
(“SHIAC”).  All of these institutions are generally accepted by 
foreign investors doing business in China.  Foreign investors tend to 
select BAC, CIETAC and SHIAC over other arbitration centres in 
China for a variety of reasons.  BAC and CIETAC are both located 
in the capital Beijing while SHIAC is located in Shanghai, the 
second largest Chinese city and banking hub.  All three arbitration 
centres maintain practices consistent with international standards 
of neutrality.  BAC, CIETAC and SHIAC have allowed for the 
inclusion of foreign arbitration specialists, as well as leading 
foreign arbitration specialists in China, on their respective panel of 
arbitrators.  They also allow for foreign lawyers to participate in 
its hearing process and allow foreign and international Law to be 
pleaded as governing Law.  
The current CIETAC Rules came into force on 1 January 2015.  The 
2015 Rules included new provisions dealing with the appointment 
of emergency arbitrators and allowed for joinder/consolidation 
of arbitrations.  In addition, the 2015 Rules introduced special 
provisions for arbitrations administered by the CIETAC Hong 
Kong Arbitration Centre.  The implementation of the previous 2012 
CIETAC rules caused a dispute with CIETAC’s former Shanghai 
and Shenzhen sub-commissions and led to both institutions breaking 
away from CIETAC.  The then regional CIETAC sub-commissions 
were concerned about a loss of revenue and administrative 
control caused by the 2012 Rules which stated that any reference 
to CIETAC in the arbitration agreement meant that the case must 
be administered by CIETAC’s Beijing headquarters.  The local 
governments of Shanghai and Shenzhen supported their respective 
former CIETAC sub-commissions and split away from Beijing 
CIETAC headquarters.  The new Shanghai and Shenzhen centres 
began to adopt their own institutional arbitration rules and their own 
panel of arbitrators.  The establishment of the new arbitration centres 
did not end problems for end-users.  Different Courts at different 
levels in different cities of China have had to pass their judgments 
and juristic views on the status of arbitral proceedings and awards in 
the context of setting aside and enforcement proceedings of arbitral 
awards that had been handled by arbitral tribunals of the two former 
CIETA sub-commissions.
On 15 July 2015, the SPC issued its Notice of Reply to Questions 
raised by the Shanghai Municipal Higher People’s Court in relation 
to the Judicial Review of Arbitral Awards involving CIETAC and its 
Former Sub-commissions. 
The SPC confirmed that where an arbitration agreement referred 
to the “CIETAC Shanghai Sub-Commission” or the “South China 
Sub-Commission” was concluded before the former CIETAC sub-
commissions renamed themselves as a result of the CIETAC split, 
then the newly formed SHIAC (8 April 2013) or SCIA (22 October 
2012) will have jurisdiction over those disputes.  It also confirmed 
that where parties entered into arbitration agreements referring to 
the “CIETAC Shanghai Sub-Commission” or the “South China Sub-
Commission” on the date of or after the name change, but before 17 
July 2015, CIETAC will have jurisdiction over any disputes.  In 
the event that a claimant submitted the dispute to SHIAC or the 
SCIA and the respondent failed to raise objections, then the Courts 
should not support a party’s later application to set aside or resist 
enforcement of an arbitral award on the ground that the SCIA or 
SHIAC had no jurisdiction.
The 2015 CIETAC rules contain provisions that empower the 
tribunal, upon the application of a party, to order any interim 
measure that it may deem necessary so long as it is in accordance 
with the applicable law.  Under previous CIETAC rules, in the event 
that parties failed to agree on the language of the arbitration, the 
default language was the Chinese language.  This naturally limited 
the number of foreign arbitrators who could undertake cases as one 
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seat of arbitration with countries in its vicinity including Mainland 
China, Japan and South Korea.  The HKIAC was the first offshore 
arbitral institution to set up an office in Shanghai/Mainland China 
in 2015 and this reflected the HKIAC’s reputation as the arbitration 
centre for foreign parties with disputes relating to the PRC.
The absolute neutrality of its world class judiciary, and the work of 
leading arbitral institutions, such as the HKIAC and ICC, have been 
instrumental to maintain Hong Kong as a neutral forum for foreign 
parties to resolve their disputes.
Hong Kong’s Arbitration Ordinance (Cap. 341) (Arbitration 
Ordinance), which was passed on 11 November 2010 and came 
into force on 1 June 2011, has unified both of the regimes dealing 
with domestic and international arbitrations.  The 2010 Ordinance 
has effectively extended the application of the UNCITRAL Model 
Law to all arbitrations seated in Hong Kong.  This has made it more 
user-friendly as it means that the parties are no longer required to 
decide whether their arbitration is domestic or international and 
consequently spend time on deciding which law is applicable.  
Under the Arbitration Ordinance, the powers of the Hong Kong 
Courts to intervene in domestic arbitrations have now been 
curtailed.  Arbitration awards handed down in Hong Kong can 
now only be challenged by way of setting aside in accordance with 
Article 34 of the UNCITRAL Model Law.  This had been the old 
procedure adopted only for international arbitrations in Hong Kong.  
The Arbitration Ordinance has adopted many of the articles in the 
Model Law to both domestic and international arbitrations.  Several 
provisions of the English Arbitration Act 1996 had also been used as 
a guide in the drafting of some of the new sections of the Arbitration 
Ordinance. 
Some of the non-Model Law provisions in the new Ordinance 
include powers to allow the Courts to order a person to attend 
proceedings before an arbitral tribunal to give evidence.  It allows 
the Courts to recover an arbitrator’s fees where the arbitrator’s 
mandate has been terminated upon a successful challenge, or where 
the arbitrator was terminated as a result of a failure to act.  It is 
also interesting to note that the parties may mutually agree to “opt-
in” provisions for judicial interventions that had previously been 
given to domestic arbitrations.  In any event, the new Arbitration 
Ordinance automatically applies these “opt-in” provisions to all 
domestic arbitration agreements that had been entered into before 
and within six years after the commencement of the Arbitration 
Ordinance on 1 June 2011.
Hong Kong was the second country in the Asia-Pacific region (after 
Brunei) to have implemented the new interim measures that are 
based on Article 17 of the Model Law, as amended in 2006.  As 
such, the power of arbitral tribunals to grant interim measures, such 
as an order for preservation of assets, and other preliminary orders, 
designed to protect the integrity and end result of the arbitration 
process, are now in place.  The new Ordinance has also expressly 
endorsed the requirement for confidentiality and for all information 
disclosed during arbitral proceedings and the arbitral award to be 
kept confidential.   
For ad hoc proceedings under the Arbitration Ordinance, the 
HKIAC has been designated to appoint arbitrators where the parties 
have failed to agree or have not designated an appointing authority, 
or the designated appointing authority fails to carry out its function. 
The HKIAC also has the power to determine whether a tribunal of 
one or three arbitrators should be appointed to consider a dispute.  
The HKIAC is one of the more eminent arbitration institutions in 
the Asia-Pacific region.  It has managed to attract and maintain 
a pool of leading international arbitrators who are reasonably 
remunerated and have assisted in maintaining the HKIAC as one of 
the foremost leading arbitration centres in Asia.  The 2013 HKIAC 

Any breach of the provisions of the Law on Lawyers will result in 
a warning and a fine.  Serious breaches will attract the additional 
possibility of suspension of a lawyer’s practice licence for up to 
three months, or even the revocation of the law firm’s practising 
licence. 
It is not clear if the Law on Lawyers only covers Chinese-qualified 
lawyers or whether it may also extend to foreign lawyers.  Article 
3 of the Administrative Regulations for Foreign Law Firms’ 
Representative Organisations in the PRC provides that foreign law 
firms and foreign lawyers are required to comply with important 
ethical requirements and “professional disciplines” that are 
applicable to Chinese lawyers.  However, there is no definition 
of the term “professional disciplines”.  Therefore, it is even 
more unclear as to whether or not the Law on Lawyers, which 
regulates the conduct of Chinese-qualified lawyers, will actually 
also extend to foreign lawyers practising in China.  In early 2018, 
the PRC Government through its Central Leading Group for 
Comprehensively Deepening Establishment of the Belt and Road 
Dispute Settlement Mechanism and Body gave its Opinion leading 
to the creation of three new international commercial Courts in 
Beijing, Xi’an and Shenzhen which are under the auspices of the 
SPC.  The intention of these Courts is for the resolution of disputes 
related to the Belt and Road Initiative.  There has been growing 
international criticism as to the lack of neutrality of such Courts in 
cases that are to be held between PRC parties, particularly State-
owned entities, on the one side, and non-PRC parties, on the other.  
It is likely that international parties and weaker counterparties who 
may be pressured to have their disputes heard in the PRC will likely 
negotiate to insert arbitration agreements stipulating for Hong Kong 
SAR, PRC into their contracts with PRC counterparties.    

Hong Kong

Hong Kong has a unique position of simultaneously being part 
of China but also a special administrative region under the “One 
Country, Two Systems” doctrine.  This has assisted the HKIAC 
appointing board and its secretariat tremendously in becoming the 
most reputable arbitration centre in the Asia-Pacific region, after the 
ICC.  The HKIAC was given the 2015 Global Arbitration Review 
Award for ‘Innovation by an Individual or Organisation in 2014’.  
The fact that the HKIAC does not scrutinise awards but instead 
leaves it to the tribunal to render a valid award greatly helps to 
minimise the risk of interference with the tribunal’s decisions and 
also importantly avoids significant delays and increased additional 
costs associated with the scrutiny process.  HKIAC’s 2013 
Administered Arbitration Rules are the most comprehensive set of 
rules on the market.  The adoption of the Rules was nominated by 
GAR as one of the best developments of 2013.  The Hong Kong 
Courts regularly uphold the sanctity of agreements by parties to 
arbitrate and the enforcement of arbitral awards are robustly upheld 
by the Courts.  Hong Kong itself has historically been the preferred 
seat for China-related arbitrations.  It has increasingly been viewed 
as a real alternative to the ICC Singapore for Civil Law countries 
within the ASEAN region.  Many end-users with Civil Law 
backgrounds have been disillusioned by other arbitration centres 
who have a tendency to appoint arbitrators from Common Law 
backgrounds with no real experience of Civil Law have in recent 
years began to stipulate the HKIAC as a cheaper alternative to ICC 
Arbitration.  In addition, the ASEAN Comprehensive Investment 
Agreement provides an investor with recourse against a Member 
State through arbitration under any arbitration institution.  As Hong 
Kong is not within an ASEAN country, it allows the HKIAC to 
position itself as an absolutely neutral geographic forum to resolve 
disputes.  The HKIAC has also traditionally been a very popular 
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In the decision of Gao Haiyan v Keeneye Holdings Ltd [2011] 
HKEC 514, the Hong Kong Court of First Instance refused to 
enforce a PRC Mainland arbitral award on public policy grounds.  In 
this case, one of the arbitrators had acted as both an arbitrator and a 
mediator.  The very fact that one member of the tribunal had ex parte 
communications after the commencement of the arbitration process 
was deemed as unacceptable by the Court.  It took the view that 
such circumstances would be contradictory to the “basic notions of 
morality and justice in Hong Kong”.  It is important to note that 
the Court also confirmed there is nothing wrong in principle with 
the concept of arbitration-mediation.  Indeed, Sections 32(3) and 
33 of the new Arbitration Ordinance expressly allows an arbitrator 
to act as a mediator with the parties’ agreement, subject to certain 
important safeguards that are designed to ensure that there is 
an equality of access to confidential information.  The Keeneye 
judgment is, however, timely and an important judgment as it 
provides an example as to the serious risks involved in situations 
where an arbitrator is also acting as a mediator.
On 19 February 2013, the Hong Kong Court of Final Appeal in the 
case of Pacific China Holdings Limited (in liquidation) v Grand 
Pacific Holdings Limited (FAMV No. 18) of 2012 refused to grant 
Pacific China leave to appeal against a judgment of the Hong Kong 
Court of Appeal.  The Court of Appeal had, in its judgment in May 
2012, confirmed that the threshold level to set aside an arbitral award 
on grounds of lack of due process is meant to be high and that a High 
Court should only set aside an arbitral award on grounds of lack of 
due process if the conduct of an arbitral tribunal was sufficiently 
“egregious”.  The Court of Appeal held that only “a sufficiently 
serious error” that undermined due process could be regarded as a 
violation of Article 34(2) of the Model Law and that “[a] party who 
has had a reasonable opportunity to present its case would rarely be 
able to establish that he has been denied due process”.  The Court 
of Appeal also confirmed that the burden is on the party seeking to 
set aside the award to show that it has suffered prejudice as a result 
of the lack of due process.  However, the Court of Appeal agreed 
with the High Court that the “Court may refuse to set aside an award 
notwithstanding such violation if the Court was satisfied that the 
outcome could not have been different”.  The principle was followed 
by the High Court in Po Fat Construction Company Limited v The 
Incorporated Owners of Kin Sang Estate (HCCT 23/2013).  In 
Shanghai Fusheng Soya-Food Co Ltd v Pulmuone Holdings Co 
Ltd [2014] HKEC 825, the High Court refused an application to 
set aside a domestic ICC award on the ground that the award was 
in conflict with the public policy of Hong Kong.  The Court made it 
clear that a narrow construction must be given to the term “contrary 
to public policy” as the case is not concerned with the substantive 
merits of a dispute nor the correctness an award.
Whilst Hong Kong is not a party to any Bilateral Investment 
Treaties or Multilateral Investment Treaties, allowing for recourse 
to arbitration under the ICSID regime, with the “One Country, 
Two Systems” principle enshrined in the Basic Law, Hong Kong 
has established its own network of bilateral investment treaties, 
otherwise known as Investment Promotion and Protection 
Agreements with other countries, providing for arbitration under the 
UNCITRAL Arbitration Rules.  In October 2016, with the enactment 
of the Arbitration and Mediation Legislation (Third Party Funding) 
(Amendment) Bill 2017, a new Part 10A (Sections 98E–98W) 
was added to the Arbitration Ordinance.  The latest amendments 
introduced by this 2017 Bill have abolished the previous Common 
Law tort and offence of champerty and maintenance in as far as 
third-party funding of arbitration is concerned.  In June 2017, the 
Legislative Council approved the passage of the 2017 Bill.  The 
new law officially amended the Arbitration Ordinance (Cap. 609) 

Administered Arbitration Rules (2013 HKIAC Rules) came into 
force on 1 November 2013.  Some of the important new features 
of the 2013 HKIAC rules include: the introduction of emergency 
relief provisions (which complement changes to the Arbitration 
Ordinance in July 2013); the introduction of standard terms of 
appointments for arbitrators and an hourly fee cap of HKD 6,500 
per hour; a new power of the tribunal to order security for costs; 
and greater guidance on interim measures of protection.  Other 
important introductions include amendments to the existing joinder 
provisions and the introduction of provisions for the consolidation 
of arbitrations and for single arbitrations under multiple contracts to 
take place.  Article 41 of the 2013 HKIAC Rules also introduces an 
expansion of the application of the expedited procedure increasing 
the monetary threshold from HK$250,000 to HK$25 million and 
will also allow the expedited procedure to apply in the event that 
it is agreed and in cases of exceptional urgency.  The HKIAC will 
first consider the views of the parties before deciding if there is 
exceptional urgency.
The HKIAC Procedures for the Administration of Arbitration 
under the UNCITRAL Arbitration Rules (“the 2015 Procedures”) 
came into force on 1 January 2015.  These 2015 Procedures apply 
where parties wish to arbitrate under the UNCITRAL Arbitration 
Rules but wish the HKIAC to provide administrative assistance.  
The 2015 Procedures were promulgated to allow the HKIAC to 
administer arbitrations which applied either of the 1976, 2010 and 
2013 UNCITRAL Rules.  The 2015 Procedures explicitly allow 
the HKIAC to also administer investor-State arbitrations under the 
UNCITRAL Rules.
The HKIAC has the edge over all other national arbitration centres 
in Asia as their secretariat is composed of counsel of Common Law 
and Civil Law backgrounds and, more importantly, will appoint 
appropriate arbitrators to deal with disputes that are governed by 
either Civil Law or Common Law.  Unlike other Asian arbitration 
centres that appear to favour appointing Common Law arbitrators 
from outside the Asia-Pacific region, the HKIAC has a trusted 
reputation for appointing the appropriate qualified arbitrator 
according to the circumstances of the case.  On 1 January 2016, 
the HKIAC introduced a new Practice Note on Consolidation of 
Arbitrations, applicable to all requests for consolidation submitted 
under Article 28 of the HKIAC Rules on or after that date.  The 
Practice Note gives useful practical guidance on issues to be 
considered and set out in any request for consolidation and also for 
responses to such requests.
On 18 May 2015, the Hong Kong Government announced that 
it had plans to create an international dispute resolution hub in a 
heritage building (currently housing the Hong Kong Court of Final 
Appeal).  The hub is intended to house the HKIAC, the Asia Office 
of the ICC International Court of Arbitration, the CIETAC Hong 
Kong Arbitration Centre and the Asia-Pacific regional office of the 
Hague-based Permanent Court of Arbitration.  As of June 2017, the 
Hong Kong Government has announced it would allocate space 
in the former French Mission Building and the West Wing of the 
former Central Government Offices to host such arbitration bodies.
In the decision in Gong Ben Hai v Hong Kong International 
Arbitration Centre [2014] HKCFI (judgment of 28 April 2014), 
the Court of First Instance dismissed a claim brought against the 
HKIAC over its decision not to disqualify two arbitrators.  The 
Court ruled that the HKIAC was not the proper defendant in Court 
proceedings pertaining to an arbitrator challenge and that the proper 
defendant was the respondent in the arbitration.  The Court also held 
that arbitral institutions were immune from suit under the Hong 
Kong arbitration ordinance unless they exercised their functions in 
a dishonest manner.
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(ii)  in Shri Lal Mahal Ltd. v Progetto Grano Spa, 2013 (8) 
SCALE 489, the Supreme Court held that although public 
interest has varied from time to time, an award which is 
patently in violation of statutory provisions cannot be said to 
be in the public interest.  It construed the term ‘public policy’ 
of India in a narrower fashion as earlier laid down in ONGC v 
Saw Pipes Ltd (2003) SSCC 705, which considered an award 
patently illegal if it is contrary to the terms of the contract 
entered into between the parties.  The Court concluded to say 
that “[i]llegality must go to the root of the matter and if the 
illegality is of trivial nature it cannot be held that award is 
against the public policy.  Award could also be set aside if it 
is so unfair and unreasonable that it shocks the conscience of 
the court”; 

(iii)  the Supreme Court, in Antrix Corp. Ltd. v Devas Multimedia 
P. Ltd, 2013 (7) SCALE 216, had to deal with another issue in 
relation to the appointment of an arbitrator.  The parties had 
entered into an arbitration agreement providing for arbitration 
under rules and procedures of the ICC or UNCITRAL.  The 
respondent exercised the arbitration clause and appointed 
an arbitrator under the ICC Rules.  The petitioner initiated 
separate arbitration proceedings seeking to appoint an 
arbitrator under the Act.  The Supreme Court referred to 
Section 11(6) of the Act and held that once an arbitration 
agreement has been invoked by any party, and an arbitrator 
has been appointed, the other party to the dispute cannot 
again independently invoke the provisions of the arbitration 
agreement.  Once an arbitral tribunal has been appointed, 
Section 11 of the Act did not permit the Court any powers to 
refer the same dispute again to arbitration; and

(iv) the Supreme Court, in World Sport Group (Mauritius) Ltd. 
v MSM Satellite (Singapore) Pte. Ltd. (Civil Appeal No. 
895 of 2014), held that in foreign arbitrations seated outside 
India, arbitrators had the right to decide issues of fraud.  The 
Indian Courts could decline to enforce an award only if it 
reaches the conclusion that the arbitration agreement is null 
and void, inoperative or incapable of being performed, but 
could not do so on the grounds that allegations of fraud or 
misrepresentation are involved.  The Supreme Court, in 
Oil and Natural Gas Corporation Ltd. v Western Geco 
International Ltd. (2014) 9 SCC 263, held that the expression 
‘fundamental policy of Indian law’ had to be construed 
narrowly when a Court is asked to set aside an arbitral award.  
The Court held that a tribunal must adopt a judicial approach 
in line with the principles of natural justice, and the arbitral 
award should not be so irrational that no reasonable person 
would have reached the same decision.

The repealed explanation provided under the original Act that defines 
‘public policy’ has since been replaced with a new explanation 
that now brings the legislation in line with those recent judicial 
precedents in India.  Explanation 1 to Section 34(2)(b), Arbitration 
and Conciliation Act, 1996, as amended by the Amendment Act, 
now provides that an arbitral award would be in conflict with 
public policy if the award: (i) had been affected by corruption or 
fraud or was in breach of confidentiality in relation to settlement 
agreements or non-admissibility of evidence, forming part of 
conciliation proceedings in other arbitral proceedings; (ii) conflicts 
with basic notions of morality and justice; and (iii) contravenes the 
fundamental policy of Indian law.
Explanation 2 to Section 34(2)(b) of the Amendment Act has made 
it clear that a Court is not entitled to review an award on determining 
whether the award is in contravention with the fundamental policy 
of India.  The Arbitration and Conciliation (Amendment) Bill 
2018 is currently in the process of being tabled before the Indian 
Parliament.  The main objectives of this new Bill are: (1) to allow 
arbitrators to be appointed by arbitral institutions designated by 
the Supreme Court or High Court instead of direct appointments 
by the Courts; (2) to insert a new Part 1A to the Act for the 

and has abolished the doctrines of champerty and maintenance for 
arbitration.  The new law now allows third parties with no genuine 
interest in the disputes to fund the arbitration, in return for a share 
in any award or settlement.  The new 2017 law allows a third-party 
funder to provide funding for arbitration to a statutorily defined 
“funded party” by way of a “funding agreement”.  This funding 
is provided in return for a financial benefit only in the event that 
the arbitration is “successful within the meaning of the funding 
agreement”.  The former Hong Kong Secretary of Justice, Rimsky 
Yuen SC, has in an official statement made it clear that Hong Kong 
was interested in becoming the hub for dispute resolution for China’s 
One Belt One Road Regime.  The Secretary Justice emphasised 
that in addition to its: world-class judiciary; strategic geographical 
location; and strong base of international law firms, Hong Kong had 
one additional advantage.  This was in the “ease of cross-border 
enforcement of arbitral awards between the Contracting States of 
the New York Convention as well as with the Mainland and the 
Macau SAR”.  Indeed, this special arrangement between China and 
Hong Kong for enforcement of awards (Arrangement Concerning 
Mutual Enforcement of Arbitral Awards Between the Mainland 
and Hong Kong) coupled with the HKIAC’s unrivalled experience 
among non-Mainland arbitration institutions in handling disputes 
involving Chinese parties does give Hong Kong the edge over all 
other non-PRC/Mainland jurisdictions.

India

The Indian Arbitration and Conciliation Act came into force in 
January 1996 and is largely based on the UNCITRAL Model 
Law.  The Arbitration and Conciliation Act, 1996 was amended 
by the Arbitration and Conciliation (Amendment Act), 2015.  The 
Amendment Act incorporates many of the proposals that had been 
recommended in the 246th Law Commission Report released in 
2014 (Law Commission Report).  There have been many important 
changes made by the Amendment Act that has improved the practice 
of arbitration in the country.  Under the original 1996 Act, there 
was no designation of the High Court being the exclusive Court to 
deal with arbitration matters.  This resulted in international parties 
having to approach lower Courts in rural places of India to obtain 
necessary relief from Court.  The amended Act makes it clear that 
as soon as the arbitral tribunal has been constituted, the Courts can 
no longer entertain any application for interim relief, unless the 
Court should find that the interim relief that has been ordered by 
the tribunal is not workable.  The amended Act also now requires 
a prospective arbitrator to disclose in writing the existence of any 
past or present relationship with either of the parties or the subject 
matter of the dispute, which is likely to give rise to justifiable doubts 
as to his independence and impartiality.  Seminal Indian Supreme 
Court judgments of particular importance to international arbitration 
include the following:
(i) in the decision of Chloro Controls v Severn Trent Water 

Purification [2013] SCC 641, the Supreme Court decided 
that the expression ‘any person’ in Section 45 “clearly refers 
to the legislative intent of enlarging the scope of the words 
beyond ‘the parties’ who are signatory to the arbitration 
agreement.  Of course, such applicant should claim through 
or under the signatory party”.  The Court also held that 
a non-signatory party could be subjected to arbitration 
provided the transactions were with a group of companies 
and the Principal Agreement in the case tied up all the other 
agreements; so the fact that a party was non-signatory to one 
or other agreement may not be of much significance.  It held 
that “the performance of any one of such agreements may be 
quite irrelevant without the performance and fulfilment of the 
Principal or the Mother Agreement”;  
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largest and most important arbitral body is the Indonesian National 
Board of Arbitration (“BANI”), which handles the largest number of 
arbitration cases in the country.  Until recently, all matters connected 
to the oil and gas industry had to pass through BPMIGAS and had 
to include a BANI arbitration agreement.  Due to the size of the 
economy and population of Indonesia and overwhelming dominance 
of BANI, the size of the arbitration disputes handled by BANI are 
generally multiple times greater than the combined total quantum 
of many other arbitral institutions in ASEAN countries.  There are 
current proposals from BANI and other end-users of arbitration to 
amend and update the current Arbitration Law of Indonesia, and it 
is expected to be brought more in line with the UNCITRAL Model 
Law.  BANI has recently amended its rules of arbitration and they 
came into force on 1 January 2018.  In addition to BANI, other 
smaller arbitration institutions in Indonesia include the Indonesian 
Shariah Arbitration Board, the commercial and financial disputes 
of which are based on Shariah principles.  The Indonesian Capital 
Market Arbitration Board (“BAPMI”) is another small institutional 
arbitration body that has been set up to resolve disputes pertaining 
to capital market activities under the administration of an institution.  
Finally, the Indonesian Construction Arbitration and Alternative 
Dispute Resolution Board (“BADAPSKI”) is a specialist arbitration 
centre for construction cases.
Like the rest of the ASEAN countries, apart from Singapore, there are 
not many international arbitrations taking place in Indonesia which 
have no connections to local Indonesian parties or local Indonesian 
contracts.  Many of the disputes relating to Indonesian contracts 
tend to be arbitrated in Singapore under the ICC rules of arbitration.  
The ICC is trusted by Indonesian lawyers as it has a propensity to 
appoint arbitrators that have understanding of Indonesian law or of 
Civil Law.  Over the last few years the HKIAC was becoming more 
attractive to Indonesian end-users than the SIAC, especially in cases 
where end-users had agreed for the governing law of the arbitration 
to be Indonesian law.  However, with the new setting up of the ICC 
Secretariat in Singapore, it is likely that end-users who wish to get 
around the strong possibility of the SIAC appointing non-civil law 
arbitrators, will now increasingly view ICC arbitration in Singapore 
as the better alternative institution where Indonesian disputes are to 
be seated in Singapore.
The Indonesian Civil Code is directly derived from and translated 
from the Dutch Civil Code; the latter is written in Dutch.  As with 
many Civil Law systems, Indonesian law relies on the comments 
and interpretations of prominent professors and authors in the 
respective relevant fields of law for the interpretation of statutory 
provisions.  It is generally deemed to be proper to cite positions and 
statements made in leading textbooks by very eminent professors.  
Such opinions, including commentators of the codes and laws tend 
to be treated as an important source of Indonesian law.  Indonesian 
law allows arbitral tribunals to issue an attachment order to prevent 
a party to the arbitration from transferring or disposing of its assets 
during the arbitral proceedings.  Indonesian tribunals also issue 
provisional awards to order a party from doing something that 
may damage the arbitration process.  Indonesia is not in favour of 
ICSID arbitration and it has been in the process of terminating or 
not renewing all of its existing BITs with other countries since 2015.

Japan

The main source of law relating to domestic and foreign arbitral 
proceedings and recognition and enforcement of awards in Japan is 
the Arbitration Act (Law No. 138 of 2003).  The Japanese Arbitration 
Act, which was amended in 2004, is substantially modelled on the 
UNCITRAL Model Law (the original 1985 version).  Article 25 of the 

establishment of an independent body to grade arbitral institutions 
and accreditation of arbitrators; (3) to statutorily provide for 
confidentiality of information relating to arbitral proceedings and 
to indemnify arbitrators from legal proceedings for any action or 
omission done in good faith in the course of arbitration proceedings; 
and (4) to clarify that Section 26 of the Arbitration and Conciliation 
(Amendment) Act, 2015, is only applicable to arbitral proceedings 
which commenced after 23 October 2015.
India has not signed or ratified the Washington Convention on the 
Settlement of Investment Disputes between States and Nationals 
of Other States, and is not a party to any Bilateral Investment 
Treaties or Multilateral Investment Treaties allowing for recourse to 
arbitrations under ICSID.  

Indonesia

As the largest and most populous ASEAN country with a thriving 
economy, Indonesia is an important place for arbitration, albeit 
mainly domestic arbitration.  Indonesia is not generally designated 
as the seat of arbitration by non-Indonesian parties for a number 
of reasons.  Rightly or wrongly, there is a perception that the 
Indonesian judiciary would not support the enforcement of domestic 
arbitral awards where there is no international pressure, unlike the 
recognition and enforcement of international awards by way of 
Indonesia’s membership of the 1958 New York Convention.  This 
perception is not necessarily correct, as Indonesian Courts do 
not have the power to get involved whilst an arbitration matter 
is ongoing.  Article 3 and Article 11 of Law No. 30 of 1999 on 
Arbitration and Alternative Dispute Resolution (“the Arbitration 
Law”) prohibits the State Courts from hearing a case which is in 
breach of an arbitration agreement or has already been referred to 
arbitration.
However, imaginative parties have tried to get around this 
prohibition by filing a Court action as a claim under tort instead 
of a breach of contract claim.  It is ultimately up to the Indonesian 
Supreme Court to be firm and make a decision as to whether or not 
they would uphold the spirit and intent of the arbitration law.  There 
is nothing to the advantage of the law’s development in searching for 
a liability in tort where the parties are in a contractual relationship.  
This is particularly so in a commercial relationship where the 
parties have agreed that all disputes are to be resolved by way of 
arbitration.  It would be correct, in principle, to avoid confusion 
in the law to adhere to the contractual analysis of the dispute as it 
is a contractual relationship in which the parties have the right to 
expect their obligations to each other to be determined by way of 
arbitration.  Courts of other Civil Law countries have taken the view 
that a claim in tort falls within the scope of an arbitration agreement, 
if it can be shown that the claim is actually based on the contract 
and contractual obligations between the parties.  Generally, claims 
made in tort for loss and damages caused as a result of material 
damage are arbitrable issues.  Typical arbitration agreements are 
generally broadly drafted along the lines that parties will resort to 
arbitration for “any and all disputes or differences arising out of or 
in relation to the agreement between the parties or as to their rights 
and obligations”.  This is deemed by Courts and tribunals in Civil 
countries to be broad enough to catch both claims in contract as well 
as tort.  Other jurisdictions take the view that if the same claim could 
be made concurrently on either grounds of contract or grounds of 
tort, then it can be heard by the tribunal and the Court should decline 
jurisdiction.
Parties in Indonesia tend to select institutional arbitration rather than 
ad hoc arbitration as there is a general perception that arbitration 
should be conducted and administered by an arbitral institution.  The 
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Korea

The Korean Arbitration Act was first enacted in 1996 and initial 
amendments were introduced on 31 December 1999.  Although 
the 1999 revisions to the Arbitration Act did not adopt the Model 
Law in its entirety, a large part of the Act and 1999 revisions were 
already largely based on the UNCITRAL Model Law, with some 
modifications to allow compliance with the Korean judicial system.  
The latest amendments to the Arbitration Act in May 2016 came into 
effect on 30 November 2016.  The three main amendments include: 
a widened scope of what constitutes arbitrable disputes; increased 
scope for interim measures; more powers being granted to arbitral 
tribunals on evidence gathering; and a more simplified procedure 
for the enforcement of arbitral awards.  The amendments have 
also expanded the ‘in-writing’ requirements for a valid arbitration 
agreement to accommodate all forms of recorded format, which 
have the impact of creating a valid arbitration agreement, as long as 
it demonstrates the intention of the parties to settle disputes by way 
of arbitration.  Several non-monetary disputes including intellectual 
property rights and antitrust matters, which had previously been 
regarded as non-arbitrable, can now be arbitrated.  The new 
amendments to the Act give an arbitral tribunal power to make 
an order for protective interim measures, when so requested by a 
party.  The interim measure would be granted if a party can show 
that there would otherwise be a likelihood of irreparable harm that 
cannot be compensated by way of damages and that the measure 
outweighs any injury likely to be caused to the party against whom 
such measures are directed.  In addition, the applicant needs to show 
it has a reasonable chance to succeed on the merits of its claim.  
Korean Courts have a tendency to recognise and enforce arbitral 
awards.  Despite the fact that Korea is largely a Civil Law country, it 
has developed an arbitration system that appears to be more similar 
to American arbitration, but is slightly different from Japanese 
arbitration laws.  Although early Korean arbitration law was based 
on Japanese law, its arbitration system and practices appear to be 
heavily influenced by American arbitral practices and allow for 
cross-examination of witnesses and documents production.  Unlike 
Article 16 of the Model Law, which endows final jurisdiction to 
the arbitral tribunal to determine its own jurisdiction, Article 17 
of the Korean Arbitration Act allows a party that is challenging 
jurisdiction to appeal the tribunal’s decision that it has jurisdiction 
to a competent Court for a final ruling.
The key arbitration institution is the Korean Commercial Arbitration 
Board and it has been rather proactive in both updating its rules and 
remuneration scales to keep up with international developments.  
The latest KCAB International Arbitration Rules (the 2016 Rules) 
became effective on 1 June 2016.  These rules are applicable where 
at least one of the parties to the arbitration is non-Korean or if the 
place of arbitration stipulated in the arbitration agreement is in any 
non-Korea jurisdiction.  The most important update brought in by 
the 2016 Rules is the introduction of its new emergency arbitrator 
regime.  This new regime is set out in Appendix 3 of the 2016 
Rules and is a game-changer.  It will provide interim relief to the 
parties before the constitution of the arbitral tribunal.  The KCAB 
Secretariat can now appoint a sole emergency arbitrator within two 
weeks of the date of the request.  Any emergency arbitrator is obliged 
to deliver his or her decision within 15 days from the date of his or 
her appointment.  The 2016 Rules allow for concurrent submission 
of claims arising out of multiple agreements within a single request 
for arbitration if the agreements all contain identical or compatible 
arbitration agreements and if the claims can be shown to have arisen 
out of the same transaction or same series of transactions.  The 2016 
Rules allows for all written communications and submissions to be 
submitted by way of electronic communication, unless otherwise 

Act stipulates that there must be equal treatment of all parties to the 
arbitration.  An arbitral tribunal or a party may make an application 
to a Japanese Court to assist in the taking of evidence.  However, the 
IBA Rules on the Taking of Evidence in International Commercial 
Arbitration have seen increasing acceptance and adoption in 
international arbitrations that have been recently conducted in Japan.  
Whilst it is not unique, Japanese arbitration law also allows the 
arbitral tribunal, or one or more of its members, to attempt an 
amicable mediation and settlement of the dispute with the consent 
of the parties.  Many commercial arbitrations in Japan have been 
amicably settled in this manner.  In addition to the Model Law, 
Japan has special provisions for consumer arbitration and individual 
employment arbitration for the future dispute, by which a consumer 
has the right to terminate the arbitration agreement entered into 
with a business and the arbitration agreement between an individual 
employee and a business employer is invalid.  Japan has signed and 
ratified the Washington Convention and it is a party to some Bilateral 
Investment Treaties allowing for recourse to arbitration under 
ICSID.  As with Korea, Japanese Courts simply dismiss actions 
rather than stay these when such an action has been brought in 
respect of a dispute which is the subject of an arbitration agreement.
The Japan Commercial Arbitration Association (“JCAA”) is the 
most active and important arbitration institution in Japan.  The 
JCAA has its own arbitration rules and maintains a list of prominent 
arbitrators on its panel of arbitrators.  The JCAA has recently 
amended its arbitration rules; such amendments came into force on 
1 February 2014.  Some of the important changes include expediting 
the conduct of the arbitral proceedings, and Rule 39.1 of the 
amended rules provides that an arbitral tribunal shall use reasonable 
efforts to hand down an arbitral award within six months from the 
date when the tribunal was constituted.  The amended JCAA Rules 
also introduced provisions for interim measures by an emergency 
arbitrator.  The Osaka High Court in its decision on 28 June 2016 
overturned the finding of the lower Court and instead upheld a 
challenge against an arbitral award as a result of the failure of the 
presiding arbitrator to disclose a potential conflict of interest in a 
JCAA arbitration that was seated in Osaka. 
The Osaka High Court held that the potential conflict was subject 
to an arbitrator’s continuous obligation to disclose such conflicts.  It 
also held that an arbitrator would not be entitled to be released from 
this disclosure obligation simply because the arbitrator claimed that 
he was never allegedly informed of the class action undertaken by 
his law firm for one of the parties arbitrating before him.  There 
is a growing trend for arbitrators and counsel in Japan to apply or 
seek guidance from the IBA Rules on the Taking of Evidence in 
International Arbitration.  An arbitral tribunal is entitled to grant an 
interim measure to provide security to the integrity of the arbitration 
hearing process or to protect the condition of the subject matter of 
the dispute until an arbitral award has been rendered.
Article 15 of the Act allows a party, either before or during an 
arbitral proceeding, to request from a Court an interim measure of 
protection in respect of any civil dispute that forms the subject of the 
arbitration agreement.  In a decision issued on 10 March 2011, the 
Tokyo District Court dismissed a plaintiff’s tort claim as there was 
an existing arbitration agreement in place between the plaintiff and 
one of the defendants. 
In a decision issued on 23 August 2013, the Tokyo District Court 
dismissed an application to set aside an award and endorsed the 
arbitration agreement that the parties had agreed to enter into.  The 
Court held that in accordance with the Japanese Arbitration Act, 
the minimum requirement for a valid arbitration agreement was an 
agreement to arbitrate in writing.  The Court rejected the mistake 
submissions brought by the applicant.  
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deeds.  Such arbitration clauses shall be binding on all trustees and 
beneficiaries alike.  A tribunal would then have the same powers 
as the High Court to appoint representatives for any minor or 
unascertained beneficiaries.
In general, the New Zealand Courts are highly supportive of the 
arbitration process and they are reluctant to disrupt or intervene in 
arbitration proceedings (with the exception of special circumstances 
provided for in the Act).  This attitude even extends to arbitrations 
seated outside New Zealand.  The Court of Appeal in Danone Asia 
Pacific Holdings v Fonterra Co-operative Group Limited [2014] 
NZCA 536 stayed a discretionary case management in favour of 
an international arbitration that was seated in Singapore.  As the 
respondent was the parent company to the contractual counterparty 
but not the counterparty itself, the automatic stay provisions under 
Article 8 of Schedule 1 were not available.  The Court of Appeal 
upheld the High Court’s decision in exercising its discretion to stay 
on the basis that the existence of the arbitration was a very material 
consideration.
There is a right of appeal to the High Court on points of Law, where 
the Second Schedule of the Arbitration Act applies.  The Second 
Schedule applies to domestic arbitrations sited in New Zealand 
(unless the parties expressly agree otherwise) and to international 
arbitrations sited in New Zealand if the parties expressly agree.  
The problem of this mechanism is that it substantially destroys the 
issue of confidentiality in arbitration, as the appeal proceedings will 
normally be done in public.  
The New Zealand Supreme Court (the highest Court in New 
Zealand’s judicial system, having replaced the Privy Council) had, 
in General Distributors Ltd v Casata Ltd [2006] 2 N.Z.L.R. 721 
(S.C), held (by a majority of three to two) that the effect of Clause 
6(1)(a) of the Second Schedule to the Arbitration Act 1996 was that 
costs are automatically in issue in every arbitration subject to that 
provision, unless the parties agreed otherwise.  This has meant that 
an arbitral tribunal is required to address costs in its award and, if 
it did not, the parties could seek a further award under Article 33 of 
the First Schedule.
Article 17 of the Amendment Act deals with interim measures and 
allows the arbitrator to make orders to preserve assets of which any 
subsequent award can satisfy, maintain or restore the status quo of 
the parties pending determination of the dispute and the power to 
make an order for security for costs.
In General Distributors Ltd v Melanesian Mission Trust Board 
[2008] 3 NZLR 718, the High Court was asked to decide whether 
a “discovery ruling’’ ordered by an arbitral tribunal during the 
interlocutory process amounted to an “award’’.  It was held that the 
discovery order was not a decision “on the substance of the dispute’’ 
between the parties, in terms of the definition of “award’’, and so 
could not be the subject of an appeal to the High Court.  The High 
Court emphasised that such an appeal was only available in respect 
of decisions touching on the legal rights or duties which arose from 
the dispute which had been referred to arbitration.  There is no right 
of recourse to appeal any international arbitration awards, unless it 
has otherwise been agreed by the parties.  Such international awards 
may only be set aside on limited grounds.  Any applications to set 
aside awards and appeals for domestic arbitrations must be brought 
within three months of receipt of the award.
The New Zealand Court of Appeal in the decision of Hi-Gene 
Limited v Swisher Hygiene Franchise Corporation [2010] NZCA 
359 confirmed that a party seeking to challenge enforcement of an 
arbitral award, pursuant to Article 36 of the First Schedule to the 
Arbitration Act 1996, has to cross a high threshold.  Initially the 
representatives of both parties came to an agreement to hold the 
arbitration in North Carolina, the United States.  Subsequently, the 

provided in the Rules, or unless directed otherwise by the arbitral 
tribunal or the KCAB Secretariat.  
Korea is a signatory to the Washington Convention, as well 
as a signatory to various Bilateral Investment and Multilateral 
Investment Treaties, which provide for the resolution of disputes by 
way of arbitration under ICSID.
In an important ruling (case number 2006Da20290), the Supreme 
Court on 28 May 2009 had to hear a case wherein the defendant 
had attempted to resist the enforcement of a foreign arbitral award 
by alleging that the plaintiffs had acted in fraudulent conduct.  The 
Supreme Court rejected the defendant’s arguments, and held that 
the enforcement of a foreign arbitral award could only be refused 
in the situation where: (i) there was clear and objective evidence 
of fraudulent conduct that is punishable under the Law; (ii) the 
defendant could not have been aware of such fraudulent conduct, 
it could not properly make this challenge to the enforcement of 
the award; and (iii) the defendant also had to demonstrate that the 
fraudulent conduct was related to a material issue in the arbitration.  
In effect, a losing party who wishes to set aside an arbitral award 
has to establish, by clear and convincing evidence, that before the 
arbitration the successful party had made fraudulent assertions, or 
had taken fraudulent actions during the arbitration proceedings so 
as to deceive the arbitral tribunal into rendering a decision based on 
the fraudulent conduct.  In May 2013, the Seoul Bar Association, 
the KCAB and the Seoul Metropolitan Government jointly set up 
the Seoul International Dispute Resolution Centre to host arbitration 
hearings seated in Korea and the region.  The KCAB has recently 
set up its own International Arbitration Centre in 2018 to cater 
to international disputes.  Under the present law, only registered 
foreign legal consultants are legally allowed to represent a party 
as counsel in international arbitration proceedings seated in Korea, 
with the caveat that the law of the lawyer’s admitted jurisdiction or 
international customary law is applicable to the arbitration.  Korea 
passed the Arbitration Industry Promotion Act which took effect 
on 28 June 2017 to promote arbitration as a dispute settlement 
mechanism for both domestic and international disputes.  The Act is 
designed to make South Korea a more attractive seat of arbitration 
and one that is also competitive in the global arbitration market.  
However, it is unfortunate that the Act did not go far enough to 
allow foreign lawyers to participate as counsel in arbitration cases.  
This means that Seoul still has some way to go to catch up with 
other market leaders like Hong Kong and Singapore.

New Zealand

International arbitration in New Zealand is regulated by the 
Arbitration Act 1996 (amended in 2007).  The Arbitration 
Amendment Act 2007 came into force on 18 October 2007 and 
made several changes to the Arbitration Act 1996.  The amendments 
were intended to bring the 1996 Act in line with recent changes to 
the UNCITRAL Model Law and to increase the parties’ control 
over the arbitration process and reduce judicial intervention.  The 
Amendment Act now gives arbitrators wide powers to make interim 
and preliminary orders.  The Act basically adopts the UNCITRAL 
Model Law, with minor modifications.  The UNCITRAL Model Law 
is set out in a Schedule to the Act and applies to both international 
and domestic arbitrations.  There have been recent amendments to 
the Act in 2016 which empowered the Minister of Justice to appoint 
a default appointing authority for all arbitrations sited in New 
Zealand.  AMINZ (the Arbitrators and Mediators Institute of New 
Zealand) has been appointed as the default appointing authority on 
9 March 2017.  The proposed Arbitration Amendment Bill 2017 
will uphold the validity of arbitration agreements within trust 
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Brookside Farm Trust Limited v Gallaway Cook Allan [2014] NZSC 
75) and held that it was not possible to sever a clause which would 
cause the effect of altering the nature and substance of what the 
agreement that the parties had agreed to enter into.  The Court also 
rejected the submission that in order to ascertain the intention of the 
parties, one had to make a subjective inquiry into the intention of the 
parties.  The majority of the Supreme Court held that a consideration 
of the travaux préparatoires showed that Article 34 (2)(a)(iv) could 
only be applied in situations where there was a valid arbitration 
agreement, but where the agreed procedure was not followed.  They 
explained that the article was a separate and distinct provision that 
could not be read as one that could supersede Article 34 (2)(a)(i).  
The High Court in Infratil Infrastructure Property Limited v Viaduct 
Harbour Holdings Limited & Ors [2015] NZHC 2533 ordered a non-
party to produce documents for the purposes of an arbitration.  The 
order was made on the basis that they were relevant and material and 
the Court reasoned that the confidentiality of the documents would 
be adequately protected by the arbitration process. 

Singapore

The Singapore Courts have been one of the most robust Courts 
in the region to enforce both arbitration agreements and awards.  
The Singapore International Arbitration Centre (“SIAC”) was 
established in 1991 and is the statutory appointing body of 
arbitrators in the event of default by the parties in making an 
appointment of an arbitrator.  The International Court of Arbitration 
of the International Chamber of Commerce (“ICC”) has confirmed 
that 6% of all new ICC cases filed in 2015 had named Singapore 
as the seat of arbitration.  This has indeed upheld Singapore as 
the number one seat of ICC Arbitration in Asia.  The ICC has an 
advantage over all other arbitration centres in ASEAN as it has a 
very diverse team at both its Secretariat as well as at its Court of 
Arbitration which work hard to ensure that the right qualified or 
experienced arbitrators are appointed in each case.  As opposed to 
other institutions that have a propensity to appoint arbitrators from 
outside the Asia-Pacific region, the ICC is generally known for its 
diversity-conscious position and tends to appoint arbitrators from 
within the region and to allocate the appropriate Civil or Common 
Law arbitrators for the arbitration.  The appointment of a world-
class arbitration practitioner such as Alexis Mourre as the new 
President of the ICC Court has seen even more moves by the ICC to 
look at the issue of diversity of the arbitrators appointed by the ICC 
in default situations.  This is only likely to benefit Singapore as more 
end-users in the region will be likely to be even more encouraged 
to designate ICC Singapore clauses in their arbitration agreements.  
Maxwell Chambers has rightly described itself to be the “world’s 
first integrated dispute resolution complex housing both best-of-
class hearing facilities and top international ADR institutions”.  
Maxwell Chambers continues to attract end-users to use its hearing 
rooms and facilities even in cases where Singapore is not the seat 
of the arbitration.
The early adoption of the Model Law as part of the International 
Arbitration Act (“IAA”) allowed Singapore to advance itself rapidly 
by promoting its role as an important centre for international legal 
services, as well as international arbitrations.  As of 1 January 2010, 
Singapore updated its International Arbitration legislation.  One 
of those key changes had been the introduction of a new Section 
12A of the IAA, which now empowers Singaporean Courts to make 
interim orders in aid of an arbitration seated outside Singapore.
Previously, under the repealed Section 10 of the IAA which 
incorporates Article 16(3) of the Model Law, parties could only 
bring an appeal against the decision of the arbitral tribunal which has 

New Zealand party, Hi-Gene, tried to change the place of arbitration 
to New Zealand.  Swisher continued with its proceedings in the 
US and was unchallenged.  When Swisher sought to enforce the 
arbitral award against Hi-Gene in New Zealand, the latter opposed 
enforcement on the grounds that the arbitrators’ refusal to adjourn the 
proceedings had prevented Hi-Gene from presenting its case under 
Article 36(1)(a)(ii) of the Act and that this also constituted a breach 
of natural justice under Articles 36(1)(b)(ii) and (3)(b).  The New 
Zealand Court of Appeal referred to the earlier decision of Amaltal 
Corporation Ltd v Maruha (NZ) Corporation Ltd [2004] 2 NZLR 
614 and held that the public policy exception to enforcement must 
be narrowly interpreted.  The Court of Appeal also held that Article 
36(1)(a)(ii) and the public policy and natural justice standards had 
to be interpreted consistently and narrowly in requiring very serious 
grounds for Court intervention.  Finally, the Court or Appeal held 
that Hi-Gene had been adequately notified of the hearing and as 
such there was no breach of natural justice.  The Court of Appeal 
in Kyburn v Beca [2015] NZCA 290 had to deal with an issue 
relating to conflict with New Zealand public policy.  The Court of 
Appeal held that there had been a breach of natural justice, as the 
arbitrator had inspected a property only with a witness for one party.  
However, the Court of Appeal exercised its discretion and did not 
set aside the award on the grounds that the arbitrator’s breach did 
not have any material effect on the outcome of the decision.
The New Zealand Act allows appeals from arbitral awards only 
on questions of law but not questions of fact.  The New Zealand 
Court of Appeal in Gallaway Cook Allan v Carr [2013] NZCA 11 
took the same approach and further emphasised the importance of 
encouraging the use of arbitration to resolve commercial disputes, 
and facilitating the recognition of and enforcement of arbitration 
agreements and arbitral awards.  The Court of Appeal had to deal 
with Article 34 of the Act and it held that the discretion is of a 
wide and apparently unfettered nature.  It held that the two specific 
purposes are to encourage the use of arbitration as an agreed method 
of resolving commercial and other disputes, and to facilitate the 
recognition and enforcement of arbitration agreements and arbitral 
awards.  The Court said that: “The principles and philosophy 
behind the statute are party autonomy within its framework, equal 
treatment, reduced court intervention and increased powers for the 
arbitral tribunal … The statutory principles and philosophy, when 
considered in the context of this case, plainly favour validation of 
the agreement.  In our judgment it would be inappropriate within the 
exercise of our statutory discretion to set aside the award.” 
The New Zealand Court of Appeal in Zurich Australian Insurance 
Limited v Cognition Education Limited [2013] NZCA 180 had to 
deal with the interpretation of Article 8 of the Model Law.  It held 
that in determining whether there is in fact a dispute for the purposes 
of Article 8(1), the Court must assess whether the party seeking 
arbitration has an arguable defence to the claim which has been filed 
in Court.  If there is no arguable defence, then there is no dispute 
within the meaning of Article 8(1) and a summary judgment may be 
entered for the claimant.  On the other hand, if the Court is satisfied 
there is an arguable defence, a stay of the Court proceedings will be 
granted and a referral to arbitration ordered.  
The New Zealand Court of Appeal, in Gallaway Cook Allan v Ewan 
Robert Carr [2013] NZCA 11, held that an arbitral award will not 
be set aside on the basis that the arbitration agreement is invalid, if 
the invalid part of the arbitration agreement can be severed from the 
valid part.  In that case, the arbitration agreement had provided for 
an appeal on questions of fact, which is not allowed under the Act.  
The Court of Appeal refused to set a partial award aside.  The parties 
appealed to the Supreme Court who then heard lengthy submissions 
in Ewan Robert Carr v. Gallaway Cook Allan [2013] NZSC Trans 
26.  The Supreme Court set aside the award (Ewan Robert Carr and 
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12A(4) of the IAA but held that the balance of convenience did not 
favour an injunction being granted.  The Court held that damages 
was an adequate remedy for the Maldives government’s breach 
of agreement but that it was impractical to grant an injunction as 
the wide scope of the injunction meant that parties were likely to 
repeatedly seek assistance or directions from a Singapore Court 
on whether a particular action contravenes the injunction.  The 
Singapore Court also took a pragmatic approach that the injunction 
could not in practice be complied with due to the breadth of the 
terms and the restrictions imposed on the Maldives government’s 
State functions in operating the airport.
In PT First Media TBK v Astro Nusantara International BV & 
others [2013] SGCA 57, the Singapore Court of Appeal allowed 
a losing party (Lippo) to oppose enforcement of an arbitral award 
on the grounds of lack of jurisdiction even though the losing party 
had failed to take steps available to it to challenge the award on 
jurisdiction.  Astro had initiated arbitration proceedings against 
subsidiary companies of the Lippo group who were signatories 
and also brought an application to join certain Astro subsidiary 
companies that were not party to the arbitration agreement to be 
joined in the arbitration.  The Court of Appeal considered that a party 
could either make an application under Article 16(3) of the Model 
Law to set aside an arbitral award on jurisdiction or it could raise 
jurisdictional objections at the time of enforcement proceedings.  
The High Court, in Swiss Singapore Overseas Enterprise Pte Ltd v 
Exim Rajathi Pte Ltd [2010] 1 SLR 573, affirmed the position that 
an award that had been procured by fraud could be set aside as being 
contrary to public policy.  However, the Court decided not to set 
aside the arbitral award on the facts of this case.  
The High Court in Mount Eastern Holdings Resources Co., Limited 
v H&C S Holdings Pte Ltd [2016] SGHC 01 reiterated that it is only 
in deserving cases where a breach of natural justice has been proven, 
that the Singapore Courts will be willing to set aside arbitral awards 
on such a basis.  The grounds upon which the Court will set aside an 
arbitral award are strictly limited to those in Section 24 of the IAA 
and/or Article 34 (2) of Model Law.
The Court of Appeal in Tomolugen Holdings Ltd v Silica Investors 
Ltd [2015] SGCA 57 took a very pro-arbitration stance by holding 
that there is a presumption of arbitrability so long as the dispute falls 
within the scope of the arbitration agreement.
The Court of Appeal in Sanum Investments Ltd v Laos [2016] SGCA 
57 overturned the High Court and upheld a tribunal’s dismissal of 
a jurisdictional challenge made by the government of Laos.  The 
challenge was premised on the arguments that a bilateral investment 
treaty entered into by China and Laos did not apply to Macau.  
More importantly, the Court of Appeal held that in the event of a 
jurisdictional challenge of an arbitral tribunal, the Courts should 
undertake a de novo review on jurisdiction without any automatic 
deference to the tribunal’s findings.  Although a Court may 
consider the reasoning of the tribunal, the Court is not bound to 
accept the arbitral tribunal’s reasoning or conclusion on the matter.  
The Court of Appeal also held that in accordance with the default 
“moving treaty frontier” principle of State succession, a territory 
that undergoes a change in sovereignty will automatically drop 
out of the treaty regime of the predecessor sovereign and such a 
presumption would be maintained unless expressly displaced.  The 
Court of Appeal in L Capital Jones Ltd v Maniach Pte Ltd [2017] 
SGCA 3 considered an application for a stay of proceedings in 
favour of arbitration under Section 6 of the IAA.  It had to make 
a decision on whether the minority oppression claim brought by 
the respondent was arbitrable and whether the opposing parties had 
taken a step in the Court proceedings.  The Court of Appeal affirmed 
its earlier decision in Tomolugen Holdings Ltd v Silica Investors Ltd 
[2016] 1 SLR 373 that minority oppression claims under Section 

ruled that it has jurisdiction.  This section has now been repealed and 
Section 4 now provides an avenue for appeal against the decision of an 
arbitral tribunal even in the event the arbitral tribunal rules that it has 
no jurisdiction.  The Singapore Parliament passed amendments to the 
Civil Law Act on 10 January 2017 to legalise third-party funding in 
arbitration.  These amendments have set out regulation of third-party 
funders and provide clear guidelines for such funders to follow.
Two different Singapore Court of Appeal decisions that differ in 
certain conclusions as to how Clause 20 of the FIDIC Red Book 
is to be interpreted and how an arbitral tribunal is to deal with a 
DAB decision.  The Court of Appeal in CRW Joint Operation 
v PT Perusahaan Gas Negara (Persero) TBK [2011] SGCA 33 
(“2011 CRW”) upheld the High Court’s decision to set aside a 
final award that had been issued by the Majority Members in an 
ICC International Court of Arbitration Case under the IAA.  The 
Court of Appeal held that the Majority Members of the tribunal had 
breached their jurisdiction and the rules of natural justice by failing 
to review the merits of the DAB’s decision and failing to give PGN 
the opportunity to defend its position.  FIDIC issued a Guidance 
Memorandum in April 2013 (http://fidic.org/node/1615) to amend 
Clause 20 and referred to the 2011 CRW judgment in introducing 
the new amendments.  The changes were significant and affect the 
treatment of FIDIC construction contracts on a worldwide basis.
The Court of Appeal in PT Perusahaan Gas Negara (Persero) TBK 
v CRW Joint Operation [2015] SGCA 30 took a different approach 
to the 2011 CA and decided to interpret Clause 20 in light of the 
“intention” of the drafters of the FIDIC Standard Form of Contract, 
and also relied upon the 2013 FIDIC Guidance Memorandum.  The 
minority judge, minority arbitrator and PGN took the view that 
the provisional award sought by CRW would not be “final” for the 
purposes of Section 19B, since the DAB decision was liable to be 
opened up and reviewed pursuant to Clause 20.6[2] of the FIDIC 
Conditions of Contract at the arbitration of the parties’ main dispute 
over the merits of DAB No 3.  The 2015 Majority CA held that a 
DAB decision made under Clause 20.4 of the Red Book which was 
automatically converted into an Interim Award was final and binding 
as it was PGN’s obligation to make prompt payment to CRW of 
the full Adjudicated Sum awarded under the DAB decision.  The 
Court also held that it was not commercially sensible to read Clause 
20.4 to suggest that the DAB decision would cease to be binding 
as soon as the tribunal had made a determination on any aspect of 
the merits of the parties’ underlying dispute.  It held that CRW was 
entitled to enforce for the full adjudicated sum despite the issuance 
of a Final Partial Award that had dismissed several heads of claims 
worth several million dollars.  The dissenting judge agreed with 
PGN’s contention that the 2011 Majority Arbitrators intended the 
interim award to be a provisional award because they not only said 
that an award giving effect to DBA No 3 would only be “final up to 
a certain point in time” and “will not and cannot be altered until the 
arbitration hearing”, thereby implying that the Interim Award could 
and might be altered at, or after, that point in time, but he also stated 
that the Interim Award was an award “[p]ending the final resolution 
of the Parties’ dispute”.
In Maldives Airports Co Ltd & Anor v GMR Male International 
Airport Pte Ltd [2013] SGCA 16, the Court of Appeal dismissed the 
jurisdiction objection raised by the Maldives government and the 
latter’s reliance on the Act of State doctrine.  The Court held that 
a State can waive immunity and that the Maldives government had 
done so when it agreed to enter into the agreement, which clearly 
provided that the Maldives government had unconditionally waived 
any such immunity.  Furthermore, the Court of Appeal held that the 
Act of State doctrine did not apply as the dispute was in fact private 
in nature and private law remedies were being sought.  The Court 
of Appeal held that it had the power to do so pursuant to Section 
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on 15 March 2006.  Whilst there are comparatively many domestic 
arbitrations taking place in Malaysia, notably construction disputes 
under the auspices of the Architects Institute of Malaysia (“PAM”), 
there are relatively few international arbitrations taking place.  
Most international parties tend to select the SIAC as the preferred 
venue of arbitration and Singapore as the seat of arbitration.  Where 
Malaysia is adopted as the seat of arbitration, international parties 
appear to favour ICC Arbitration agreements to be adopted in 
place of domestic arbitration centres.  This is to ensure that default 
appointments of arbitrators are completely neutral and have no 
connection to the Government.  The KLRCA is heavily funded 
by the Malaysian Government and has stated in its promotional 
brochures that there is no withholding tax on fees for arbitrators 
sitting in KLRCA arbitrations.  While there is no statutory provision 
that directly supports this proposition, the KLRCA appears to 
rely upon a special government cabinet directive that remains 
confidential and remains undisclosed to the public.  In 2013, a 
leading locally-based KLRCA arbitrator, who was appointed by 
the KLRCA as sole arbitrator, was caught for allegedly taking a 
bribe.  He was sentenced to six months imprisonment on 5 January 
2017.  The prosecution succeeded in its case that the guilty arbitrator 
had given KLRCA a bad image.  The offence of cheating allows 
for a maximum penalty of five years in jail under the Malaysian 
penal code.  The KLRCA has since rebranded itself and changed 
its name to the AIAC.  The Malaysian Government’s investment 
entity, 1Malaysia Development Bhd, was involved in a high-
profile arbitration against Abu Dhabi’s State Investment Fund, 
IPIC, but settled the arbitration proceedings in April 2017 and has 
been making repayments.  The repercussions of the arbitration 
has not ended with the settlement.  There are currently multiple 
investigations launched by the United States and other governments 
into alleged money laundering activities.  Unfortunately, the recent 
upheavals in Malaysian politics and allegations of corruption made 
against the recently ousted Malaysian prime minister in May 20181  
and allegations of Malaysia being ranked as the second most-corrupt 
country in the world does not assist in trying to convince arbitration 
end-users that Malaysia is a safe seat of arbitration.2  
In the case of Mohamed Azahari Bin Matiasin v Undefined, a 
Malaysian (Sabah) High Court held that foreign lawyers (including 
West Malaysian lawyers), who were not advocates within the 
meaning of the Advocates Ordinance 1953, are prohibited from 
representing parties in any arbitration proceedings in Sabah.  The 
Malaysian High Court held that the phrase ‘exclusive right to 
practice in Sabah’, which appears in Section 8 of the Ordinance, 
means that only lawyers who have been admitted to the Sabah 
Bar have exclusive rights to legal practice both ‘in and outside’ 
Courts.  This means that a lawyer who is not a member of the Sabah 
Bar should apply for ad hoc admission to the Sabah Bar if he or 
she wishes to represent a party in arbitration.  The judgment was 
overturned by the Court of Appeal, but on appeal, it was reinstated 
by the Federal Court Decision.  Malaysia’s apex Court has therefore 
ruled that the right to practice arbitration in Sabah is within the 
exclusivity of the advocates of Sabah.  It remains to be seen what 
impact this Malaysian apex Court decision will have on other 
States in Malaysia, such as Sarawak.  Section 11(1)(c) of the Legal 
Profession Act 1976 makes it very clear that only Malaysian citizens 
and permanent residents may be admitted to the Malaysian Bar.  It 
is extremely difficult for foreign lawyers to be called on an ad hoc 
basis to the Malaysian Bar and this was confirmed by the Malaysian 
Federal Court in the case of Cherie Booth QC v Attorney General of 
Malaysia [2006] 6 MLJ 501.
The Thai Arbitration Act 2002 (B.E. 2545), which came into force 
on 30 April 2002, has some features of the UNCITRAL Model Law.  
The Act applies to both domestic and foreign arbitration matters.  

216 of the Companies Act were arbitrable matters.  It held that 
there was an element in minority oppression disputes that would 
make it contrary to public policy for the disputes to be resolved 
by an arbitral tribunal rather than a Court.  The Court took a pro-
arbitration stance by stating that there was nothing in the Companies 
Act that precluded the arbitration of a claim under Section 216.  The 
Court of Appeal in Rals International Pte Ltd v Cassa di Risparmio 
di Parma Piacenza SpA [2016] SGCA 53, held that an arbitration 
clause within a contract does not extend to claims on promissory 
notes that had been issued pursuant to the contract, unless there 
was express incorporation of the arbitration clause within the notes 
themselves.  The Court of Appeal in L Capital Jones Ltd and another 
v Maniach Pte Ltd [2017] SGCA 03 held that minority shareholder 
oppression claims were generally arbitrable but it held that, on the 
facts of Capital Jones, the majority shareholder of a joint venture 
company had taken a step in the Court proceedings even though it 
was actually the joint venture company itself that had taken out the 
actual striking out application.  Whilst this case is good news for 
arbitration, it may also allow litigants to try to use the judgment to 
blur the separate legal personality lines of a company and that of its 
majority controlling shareholders.
The Singapore International Commercial Court (“SICC”) has heard 
and released its first Court judgment on 12 May 2016.  The SICC in 
BCBC Singapore Pte Ltd v PT Bayan Resources TBK [2016] SGHC(I) 
01 revealed the Singapore commercial Court’s approach to contractual 
interpretation in relation to implied terms and ambiguity as well as the 
impact of foreign illegality on business dealings.  In relation to implied 
terms, the SICC made it clear that a Court must first ascertain how the 
gap in the contract had arisen and would only consider any implication 
if the parties did not contemplate the gap.  The Court made it clear that 
such an implication has to be necessary in a commercial sense to give 
the contract efficacy and that the specific term to be implied will be 
considered if it was one that the parties would have certainly accepted 
had the proposed term been put to them at the time of the contract.  As 
of January 2017, the SICC had handed down a total of eight reasoned 
judgments.  Two of those judgments are now the subject of pending 
appeals to the Court of Appeal.  It is clear that the SICC is a game-
changer for the region and would be likely to augment and add to 
Singapore’s reputation as a legal and arbitration hub.  Singapore enacted 
the Choice of Court Agreements Act in October 2016 to give legal effect 
to the country’s ratification of the Hague Convention on Choice of Court 
Agreements.  The Hague Convention and Choice of Court Agreements 
Act apply to all international civil and commercial disputes and lay out 
a legal framework to allow exclusive choice of Court agreements to be 
upheld in favour of Courts in contracting States.  They also facilitate 
mutual recognition and enforcement of Court judgments handed down 
by Courts of contracting States.  The Secretariat of the International Court 
of Arbitration of the International Chamber of Commerce officially 
inaugurated its new case management office in Singapore on 23 April 
2018.  This was a masterstroke that was greatly welcomed by potential 
end-users of arbitration, particularly those from Civil law countries, who 
preferred to have Singapore as a seat of arbitration. 

Some Other ASEAN Jurisdictions: Malaysia; 
Thailand; and Vietnam

Some of the jurisdictions have considerable domestic arbitrations.  
Countries like Malaysia, Thailand and Vietnam have never been 
considered as popular seats for international arbitration, but they 
have been trying hard to advertise themselves as being alternative 
destinations for arbitration. 
The Malaysian Arbitration Act 2005 (Act 646) is substantially based 
on the UNCITRAL Model Law and came into force in Malaysia 
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replaced the original standard wording of “public policy” as set out 
by the UNCITRAL Model Law.  This gives challengers a lot more 
options to resist enforcement of arbitral awards than the options 
under the Model Law.  Vietnamese Courts also use “fundamental 
principles of Vietnamese laws” as a ground to refuse recognition 
and enforcement of foreign arbitral awards.  The Vietnam Act also 
provides that any arbitration disputes without any foreign element 
involved will be strictly subjected to Vietnamese law and that the 
language of the arbitration proceedings has to be Vietnamese.  There 
is also no distinction made between procedural law and substantive 
law under the Arbitration Law.  The National Assembly of Vietnam 
approved the 2015 Civil Procedure Code which came into force 
on 1 July 2016.  The Code sets out a chapter for the recognition 
and enforcement of foreign arbitral awards.  The Code has brought 
the implementation of the Arbitration Law closer to the New York 
Convention.  The Myanmar parliament enacted its new Arbitration 
Act on 5 January 2016.  The Myanmar Act has been designed to 
govern both domestic and international arbitration but it also deals 
with the recognition and enforcement of domestic and foreign 
awards.

Note
The views expressed in this chapter are those of the author only, and 
do not necessarily represent any of the institutions with which he is 
connected.

Endnotes

1. https://www.channelnewsasia.com/news/asia/najib-1mdb-
malaysia-corruption-scandal-10255114. 

2. http://time.com/4262897/five-facts-globa-corruption/.

The main arbitration institutions in Thailand are the Thai Arbitration 
Institute of the Alternative Dispute Resolution Office; the Office 
of the Arbitration Tribunal of the Board of Trade of Thailand and 
the Thailand Arbitration Center (“THAC”).  The government 
of Thailand has been well aware of the importance of arbitration 
for the development of the economy.  It established the THAC in 
2015 as one of its new essential policies to improve the practice 
of arbitration in Thailand.  As of January 2016, the THAC was 
provided with state of the art new premises in the new EmQuartier 
building in the heart of the business district.  The well-designed 
new premises and well-equipped hearing rooms rival those in other 
ASEAN countries including Maxwell Chambers in Singapore.
There are, however, restrictive practices and laws in operation that 
do not encourage non-Thai parties for selecting arbitration seats 
in Thailand.  For instance, the Royal Decree Naming Occupations 
and Professions Forbidden to Aliens Law 2000 (B.E. 2543) prevent 
foreign lawyers from acting in arbitrations where the governing law 
is Thai law or where there is a need to apply for any enforcement 
of the arbitral award in Thailand.  Foreign arbitrators and lawyers 
are also subject to restrictive working visa and work permit 
requirements.  The THAC is working closely with the relevant 
authorities in Thailand to address these impediments and unless and 
until such work permit limitations are resolved, it would be difficult 
to attract more end-users to designate Thailand as a popular seat of 
arbitration.  
The 2010 Law on Commercial Arbitration (“Vietnam Act”) came 
into force on 1 January 2011.  Whilst the drafters have stated that 
the Act is based on the UNCITRAL Model Law, due to significant 
departures from the Model Law, the UNCITRAL itself does not 
classify the Vietnam Act as a Model Law jurisdiction.  One of 
the available grounds for setting aside an arbitral award under the 
Vietnam Act is for the opposing party to show that the award is 
contrary to “fundamental principles of Vietnamese laws”.  This has 
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Dr. Colin Ong Legal Services is an internationally-recognised leading commercial and dispute resolution law firm in Brunei Darussalam, and acts for 
a broad spectrum of clients.  It is one of the very few commercially-focused law firms in Brunei and has been consistently listed as a leading banking, 
arbitration and commercial law firm by independent legal publications such as: Who’s Who Legal; IFLR 1000; and AsiaLaw Leading Lawyers.  The 
firm and its lawyers are to date the only Brunei lawyers to have been listed in Euromoney’s International Who’s Who Legal Series in five categories 
and also in Experts Guide in Commercial Arbitration, Commercial Litigation and Best of the Best categories.

In addition to international commercial arbitration and litigation services, other main areas of practice include: banking law and setting up and marketing 
of funds; aviation; energy disputes; coal mining and supply disputes; company law; oil and gas; intellectual property; joint ventures; production 
sharing contracts; project finance; shipping matters; technology transfer; and foreign investments.  The firm is often instructed to act for and against 
multinationals and also for and against quasi-government companies within the ASEAN region and for several major global banks, and has regularly 
acted for and against many of the leading international and regional law firms in the world.  Some members of the firm are also visiting academics and 
are contributing authors for various leading loose-leaf works in the fields of banking, arbitration and litigation, for several international legal journals 
in Asia, the UK and the US including: Arbitration (CIArb); Asian International Arbitration Journal; Business Law International; Butterworth’s Journal of 
International Banking & Financial Law; China-ASEAN Law Review; Dispute Resolution International; and Maritime Risk International.

Dr. Ong is a member of the Brunei, English, and Singapore Bars.  He 
is Counsel at Eldan Law LLP in Singapore and Queen’s Counsel at 
36 Stone, London.  Chartered Arbitrator and Arbitration Fellow at 
various institutions (including FCIArb, FMIArb and FSIArb).  President 
of Arbitration Association Brunei Darussalam; Advisor to Council Board 
of the Indonesian National Board of Arbitration (BANI); Vice President, 
Appointing Council, Thailand Arbitration Center (THAC); Appointing 
Council of the Cambodian National Commercial Arbitration Centre 
(NCAC); and Advisory Committee Member of the China-ASEAN Legal 
Research Centre.  He has extensive Court experience with important 
reported judgments pertaining to arbitration matters.  He is regularly 
instructed as counsel or arbitrator on major commercial and construction 
arbitrations within Brunei, England, China, Hong Kong, India, Japan, Qatar, 
Indonesia, Malaysia, Singapore, South Asia, Thailand, and the UAE.  He 
is a visiting professor of civil law as well as common law jurisdictions 
and has handled cases under many different governing laws.  He was 
identified as one of 45 leading arbitration practitioners under 45 years old 
by Global Arbitration Review.  He acted as arbitrator or as counsel/lead 
counsel in over 320 international arbitrations under most major arbitration 
rules including AAA, BANI, HKIAC, ICC, LCIA, LMAA, KLRCA, SIAC, TAI 
and the UNCITRAL Rules.  He was lead counsel in PGN v CRW [2015] 
SGCA 30, which was the runner-up in the GAR Awards 2016 for ‘the 
most important decision’ category.  In 2010, he became the first practising 
lawyer from ASEAN (non-head of State or senior judge) to be elected as 
a Master of the Bench of the Inner Temple.  He is also the first ASEAN 
national lawyer appointed English Queen’s Counsel.

Dr. Ong is experienced in all aspects of: commercial arbitration and 
construction arbitration, including bridges, downstream plants, power 
stations, malls, pipelines, ports, rigs and roads; insurance; mining and 
minerals disputes; energy disputes (coal mining and supply disputes, 
production sharing contracts, electricity supply, gas contracts and oil 
exploration joint ventures); intellectual property; information technology; 
post-M&A disputes; and shipping.  He is a Vice-President of the Asia Pacific 
Regional Arbitration Group (APRAG), Vice-Chair of the Inter-Pacific Bar 
Association.  He is or has been a visiting professor of law at both Civil Law 
and Common Law universities including: Kings College London; Queen 
Mary University (London); National University of Malaysia (UKM); National 
University of Singapore (NUS); University of Hong Kong; University of 
Malaya; Universitas Indonesia; and Padjajaran University (Indonesia).  
He is recognised as a leading arbitrator and counsel in all major legal 
directories including Who’s Who Legal: Thought Leaders – Arbitration 
(2017); and one of the top 30 arbitration practitioners in the world by Expert 
Guides: Best of the Best 2017.  He is also listed as one of the 19 Most 
in Demand Arbitrators (Asia-Pacific Region) by Chambers & Partners and 
described as “one of the top arbitrators in terms of degree of demand”.
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