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Expanded Protection for Whistleblowers – Is S.103 ERA Redundant? 

Timis and Sage v Osipov. 

In almost all cases1 where an employee is dismissed on grounds of protected 

disclosure it now seems to be the law, that in addition to the employer’s liability 

under S.103 of the ERA 

a) the dismissing manager is personally liable for the financial 

consequences of the dismissal: if s/he was misled by others acting on 

the basis on the grounds of protected disclosure, those others will 

incur personal liability for those losses. 

b) that the employer is vicariously liable2 

c) that the liability includes damages for injury to feelings3 

d) that the making of the protected disclosure need only be a significant 

reason for the dismissal. It need not be the principle or main reason.4 

e) that the burden of proof is on the alleged wrongdoer.5 

These changes arise from the decision of the Court of Appeal in Timis and Sage 

v Osipov [2018] EWCA Civ 2321, where the Court of Appeal had to decide 

fundamental questions about the scope of the liability of individuals liability for 

victimizing i.e. imposing detriments upon whistleblowers.  

The background to the case was an issue which has long been bubbling away in 

the law of unfair dismissal: what if the dismissing manager does have 

                                                
1 . The exception is where the statutory defence of reasonable steps (to prevent the wrongdoing) applies: S.48 
(B) (1D). 
2 S.48B (1) (B). 
3 Virgo Fidelis Senior School v Boyle [2004] UKEAT 0644/03, [2004] ICR 1210, to the effect that “loss” in 
section 49 (2) has a wider meaning which does extend to injury to feelings; and such awards are almost 
invariably made in whistle-blower cases.  It may be that there is an issue about whether that case is rightly 
decided because of the decision of the Court of Appeal in Gomes v Higher Level Care Ltd [2018] EWCA Civ 
41, [2018] IRLR 440, which concerned similar provisions in the Working Time Regulations 1998, but that issue 
was not considered in this case. 
4 . Elias LJ in Fecitt – see para. 44 (p. 384 C-D). 
5 S.48(2) ERA. 
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reasonable grounds for his decision but only because s/he has been misled by 

some other management witness or witnesses. This was first addressed by the 

Court of Appeal in Orr v Milton Keynes [2011] where the Court refused to 

stretch the definition of who might count as an employer for these purposes. 

However, it subsequently came to be recognized that in a discrimination case, 

managers liable for unlawful detriment might have to compensate for 

consequential dismissal: CLFIS (UK) Ltd v Reynolds [2015] EWCA Civ 439, [2015] ICR 

1010, 

This case had to determine whether and to what extent this also applied in a 

whistle-blower case. 

Facts 

Mr Osipov was summarily dismissed by Mr Timis and Mr Sage the Chairman 

and majority shareholder of IPL Ltd and the unchallenged finding of the ET was 

that the dismissal was by reason of protected disclosures i.e. because he was a 

whistle-blower.  It was thus contrary to S.103 of the ERA. 

The compensation was ultimately assessed as being over £2 million but IPL was 

insolvent. Fortunately for him, Mr Osipov had joined Mr Timis and Mr Sage as 

individual Respondents. The issue on appeal was whether Mr Timis or Mr Sage 

(the Appellants) could be held liable to compensate Mr Osipov for the financial 

consequences of his dismissal.  

As noted the Court was clear the answer would have been Yes if they had been 

guilty of unlawful discrimination. 

Critical Legislation 

Part 10 of the ERA deals with liability for unfair dismissal. S.103 of the ERA 

makes it automatically unfair for an employer to dismiss on the grounds of 

protected disclosure and S 124 provide for uncapped compensatory awards 

thought not for injury to feelings. 
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However liability under Part X applies only to unfair dismissal. The only 

possible basis of individual liability is Part V of the ERA. 

S. 48B of the ERA as amended by the Enterprise and Regulatory Reform Act 

2013 was intended to create a personal liability for employees should they 

subject a whistle-blower to detriment on the ground of his having made a 

protected disclosure 

 

(1) A worker has the right not to be subjected to any 

detriment by any act, or any deliberate failure to act, by 

his employer done on the ground that the worker has 

made a protected disclosure. 

(1A) A worker (“W”) has the right not to be subjected 

to any detriment by any act, or any deliberate failure to 

act, done— 

(a)  by another worker of W's employer in the course 

of that other worker's employment, or 

(b)  by an agent of W's employer with the employer's 

authority, on the ground that W has made a 

protected disclosure. 

(1B) Where a worker is subjected to detriment by 

anything done as mentioned in subsection (1A), that 

thing is treated as also done by the worker's employer. 

…….. 

 (2)    This section does not apply where —  

(a)  the worker is an employee, and 
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(b)  the detriment in question amounts to dismissal (within 

the meaning of Part X).  

(3)    For the purposes of this section, and of sections 

48 and 49 so far as relating to this section, ‘worker’, 

‘worker's contract’, ‘employment’ and ‘employer’ have 

the extended meaning given by section 43K.” 

The Issues 

Absent S.48(2) a dismissal could also be a detriment as is recognized in 

discrimination law. The crucial question as to the meaning and effect of S.48(2) 

and on exactly what was prevented from being an actionable detriment by S. 

48(2) 

The Court had to decide 

Issue 1  

 

1) Whether S. 48(2) prevented a whistle-blower from claiming that his 

dismissal was a detriment to which he was subjected by the dismissing 

manager. 

2) If so whether a manger could nevertheless be liable to compensate him 

for the dismissal if the dismissal occurred as result of a prior detriment 

(e.g. where the manager falsified an investigation report by which the 

dismissing manager was taken in) 

The Court’s Findings 

The Appellants’ case was that the financial consequences of dismissal were 

dealt with in Part X of the ERA. These constituted an “exclusion zone” from 

which the compensation for detriment was excluded. It was this policy that was 

expressed by S. 48(2) 
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The Court found that S. 48(2) excluded from the scope of actionable detriment 

only claims for unfair dismissal brought against the employer.  

Thus Issue 1 was decided in favour of Mr Orsipov and issue 2 did not arise 

though the Court indicated that the he would have succeeded on that issue too if 

need be. 

The arguments which appealed particularly to the Court of Appeal were that 

Appellant’s case  

a) made anomalous the situation of a non-employee worker who would still 

be able to claim compensation for dismissal under Part V even if the 

Respondents were correct 

b) would undermine the protection afforded to whistleblowers excluding 

them from claiming against fellow employees the most serious detriment 

of all. 

c) would leave the whistle-blower worse off than a person claiming against 

and individual defendant in a discrimination claim. 

d) Would create an unjust distinction between cases where the wrongdoer 

dismissed the employee and cases where the wrongdoer deceived the 

dismissing manager 6 

Consequences: 

Liability for detriment is subject to certain defences particularly the argument 

that the employer took reasonable steps to prevent it occurring. But in many 

other respects it is stricter. For example 

1) there is liability for injury to feelings:  

2) the protection disclosure need not be the sole or main reason for the 

dismissal  

                                                
6 . Though not strictly called upon to do so the Court took the view that even if not entitled to succeed in relation 
to Issue 1 it could have succeeded under Issue 21. 
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Moreover, since the employer remains vicariously liable, the employer’s 

liability is significantly increased by this roundabout route: the employee 

claiming for dismissal may be better of suing for unlawful detriment than for 

unfair dismissal under S.103. As for individual employees, they are likely to be 

named as Respondents with ever more frequency.  

The Appellants in this case had director’s liability insurance. Others might not 

be so fortunate for it cannot be assumed that the employers would indemnify 

them in the event of adverse ET finding. 

Postscript 

It was indeed fortunate for the Appellants that they had Directors liability 

insurance. And not only for them: given the sums involved it seems likely the 

insurers will fund an appeal to the Supreme Court on the momentous issues 

raised by this case. 


