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English Court of Appeal refuses to enforce a Paris arbitration award. 

Francis Hornyold–Strickland, 36 Stone 

On 20 January 2020, the Court of Appeal handed down judgment in Kabab-Ji SAL (Lebanon) v Kout Food 

Group (Kuwait) [2020] EWCA Civ 6.  In a case concerning the governing law of an arbitration agreement, 

the court held that the governing law in question was the same as the governing law of the underlying 

contract – English law – and that under English law, the respondent, KFG, was not a party to the 

contract and Kabab-ji had sued the wrong party.   

The background to the case is that, on 16 July 2001, the appellant, Kabab-Ji entered into a franchise 

contract with Al Homaizi Foodstuff Company (“AHFC”) for a period of ten years.  Subsequently, in 

2005, AHFC became a subsidiary of KFG.  A dispute arose which Kabab-ji referred to arbitration, but 

naming KFG, rather than AHFC, as the respondent.  KFG contested that it was a party to the arbitration 

agreement and that it was a party to the contract, which raised the question what law governed the 

arbitration agreement.   

The Paris tribunal (which consisted of two non-English qualified lawyers and one English-qualified 

lawyer), held that the arbitration agreement was governed by French law and that KFG had become a 

party to the arbitration by virtue of a novation inferred by the parties’ conduct (the English-qualified 

lawyer dissenting on the question of novation).  Kabab-ji issued proceedings in the commercial court in 

London for enforcement of the award, in response to which KFG both filed for annulment proceedings 

in Paris and, on 1 March 2018, also resisted the application for enforcement in England directly by 

applying for an order that recognition and enforcement of the arbitration award as a judgment be refused, 

under section 103(2)(a) and (b) of the Arbitration Act 1996, which was the subject of the instant appeal.   

The Court of Appeal was asked to decide two key issues, among others:  

(1) since the parties agreed that the law governing the arbitration agreement also governed the 
question of whether the respondent was a party to that arbitration agreement, what was that 
law?  
 

(2) If the law governing the arbitration agreement was English law, had the respondent become 
a party to the arbitration agreement?  

 
As to question 1, the court disagreed with the Paris tribunal that French law governed the arbitration 

agreement.  It held that as a matter of interpretation the governing law clause in Article 15 of the contract 

was expressly intended to apply to the whole contract, including the arbitration agreement.  First, Article 

1 of the agreement emphasised that the phrase used – “This Agreement” – encompassed all the terms in 

the agreement including exhibits, schedules or amendments, without qualification, and thus included the 

arbitration agreement.  Further, Article 15 provided that “This Agreement shall be governed by and 

construed by the laws of England”, without qualification.  Accordingly, the Court of Appeal found that 
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there was an express choice of law governing the arbitration agreement – English law [62].  Second, the 

court went on to consider the principle of separability.  As to that the court explained that the rationale 

that an arbitration agreement is separable from the underlying contract is aimed at ensuring that the 

arbitration agreement survives the contract in cases where that contract is alleged to be vitiated by fraud 

or misrepresentation.  That does not mean, however, that arbitration agreements should not be construed 

with the remainder of the agreement.  Their lordships opined that this was a fortiori where, “the clear 

intention is that the main agreement should be construed as a whole and where, as here, there is nothing 

in the wording of the arbitration agreement which suggests that it is intended to be construed in isolation 

from the remainder of the main agreement.” [66].  The judges were keen to point out that does not mean 

that every arbitration agreement contained in a contract with a governing law clause will necessarily be 

governed by that law.  Rather that, in this instance, as a matter of interpretation, that was the case. [62].  

As to whether, as a matter of English law, KFG had become a party to the arbitration agreement, the 

court held that there was no question that KFG had agreed in writing to be added to the contract.  There 

was also no other form of unequivocal representation by any relevant party that would establish that 

KFG was permitted to and/or had become a party to the contract.  Accordingly, the Court of Appeal 

refused enforcement against KFG.  Given that the original appeal brought by KFG to annul the award in 

the Cour d’appel in Paris, is due to be heard in February 2020, the timing of this decision is critical and it 

remains to be seen whether the French courts accord with the English Court of Appeal, or whether, like 

the 2010 case Dallah v Ministry of Religious Affairs, the two jurisdictions diverge.  

The judgment provides an exposition of the caselaw in this difficult area, tracing back to the 1993 case 

Channel Tunnel v Balfour Beaty [1993] AC 334, through Dallah Real Estate v Ministry of Religious Affairs [2010] 

UKSC 46, Sulamerica v Enesa Engelharia [2012] EWCA Civ 638, C v D [2007] EWCA Civ 1282; BCY v BCZ 

[2016] 2 Lloyd’s Rep 583, and Arsanovia v Cruz City 1 Mauritius Holdings [2012] EWHC 3702.  Most of 

those cases proceed on similar lines and emphasise that it would be “exceptional for the proper law of the 

arbitration agreement to differ from an express choice of law for the host contract” (Channel Tunnel); that 

an express choice of law clause governing the main contract is “likely to lead to the conclusion that the 

parties intended the arbitration agreement to be governed by the same system of law as the substantive 

contract, unless there are other factors present which point to a different conclusion.” And that “The 

choice of a seat different from the law of the governing contract would not in itself be sufficient to 

displace [the] starting point” that the law of the contract is the law of the arbitration agreement 

(Sulamerica); that “the governing law of the main contract is a strong indicator of the governing law of the 

arbitration agreement” (BCY v BCZ); and that “the governing law clause is, at the least, a strong pointer to 

their intention about the law governing the arbitration agreement” (Arsanovia).   

Kabab-ji v Kout Food Group is consonant with this approach.  It is, however, notable that the court 

emphasised that as a matter of interpretation there was an express choice for the arbitration agreement to 

be governed by English law.  Accordingly, there was no need to ask whether there was an implied term to 

that effect, or to apply a “closest and most real connection” test as would otherwise be the case.  
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