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Welcome to the first edition of the Emergency Powers Group Newsletter.  Since the group’s organisation in March, as 

the impact of Covid-19 began to reveal itself, our members have been very busy.  Regular posts on our blog have 

kept readers up-to-date with the evolving legal position; members have delivered training via Zoom to the London 

Boroughs Legal Alliance on regulatory enforcement powers under the emergency legislation; we have provided pro-

bono advice to charities on the effect of the legislation for particularly vulnerable groups; as well as providing advice 

and representation to local authorities in relation to business closures and other matters.   

 

In this publication you will find a selection of longer, more in-depth pieces, covering a range of topics, which we hope 

will be of interest.  As well as members of the group offering views on wrongful convictions under the legislation (Arthur 

Kendrick and Tom Parker); the burden of proof in ‘Leaving Home’ offences (Catherine Rose); offences of deliberate 

infection (Michael Haggar) and the compatibility of the lockdown restrictions with the ECHR (Nadeem Holland), we 

are very pleased to include contributions from two members of 36 Public.  Karen Reid offers us an overview of Landlord 

and Tenant rights during the pandemic, and Tom Wilding guides us through changes to the procedure before the 

Immigration Tribunal.    

 

Just before going to press, the latest amendments to the Regulations (the third set of amendments since the end of 

March) came into force.  As of 1st June 2020, the restrictions under Regulation 6 look markedly different – with the 

removal of the prohibition on leaving home without reasonable excuse, and the introduction of a restriction on staying 

overnight at a location other than your home.  Amendments to Regulation 7 for the first time make it an offence to 

gather in groups in private as well as public spaces, including a potentially very draconian prohibition on two or more 

people gathering inside.  Interested readers are invited to visit our blog to see more posts on those new developments, 

and in the meantime we hope you enjoy issue one of the Newsletter.  
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“If it please your honour, I know not well what they are; 

but precise villains they are, that I am sure of” – 

Elbow, Measure for Measure Act II Scene I 

 

On 30th March 2020, Marie Dinou was convicted at North 

Tyneside Magistrates Court, in her absence, of an 

offence that does not exist. She had been charged with 

offences that were either not created by Schedule 21 of 

the Coronavirus Act, or did not apply to her situation. On 

that same day, four other people were wrongfully 

convicted under Schedule 21.  

 

A few weeks later, at Oxford Magistrates’ Court, Lewis 

Brown pleaded guilty to an offence under Schedule 21 

paragraph 67 of the Act, which relates to “potentially 

infectious” people in Wales, despite the fact that the 

police did not believe him to be “potentially infectious”, 

nor was he in Wales.  

 

This string of worrying reports led the CPS to take the 

unprecedented step of announcing on 2nd May that it 

would review every single prosecution under the 

Coronavirus Act and the Health Protection (Coronavirus, 

Restrictions) Regulations – in total over 200 cases.  

 

The CPS announced its findings (in relation to concluded 

prosecutions to the end of April) on 15th May. Of the 187 

prosecutions brought under the regulations, 12 had been 

charged incorrectly, and every single prosecution 

brought under the Coronavirus Act had been charged in 

error (44 cases in total).  

We do not know how many of the more than 14,000 

Fixed Penalty Notices have been issued in error.  If errors 

were made at roughly the same rate as above, this might 

suggest somewhere between 900 and 2,700.   

 

The CPS have not included ongoing prosecutions in this 

release, so anyone who pleaded not guilty (perhaps 

because they were charged with a non-existent offence) 

has been ommitted. No statistics have been provided as 

to how many cases this might be.  

 

What went wrong? 

This article seeks to, at least partially, answer that 

question by examining both the role of poor 

communication of the rules by the government – one of 

the problems highlighted in the CPS review – and wider, 

systemic failings in the criminal justice system. 

 

Guidance before law 

Guidance is not law. Ordinarily, guidance clarifies or 

expands on existing law. In that function, it can be a 

valuable tool. But the utility of guidance ends when it 

confuses or undermines legislation.  

In this instance, the government adopted a novel 

approach to its implementation of a lockdown: The Prime 

Minister issued guidance first, on the 23rd March, and then 

the actual law – The Health Protection (Coronavirus, 

Restrictions) (England) Regulations 2020 – came into 

force on the 26th March. The guidance did not clarify 

existing rules: it pre-empted them.  

 

This approach may have been as a result of the rapid 

pivot from “herd immunity” to lockdown. It was a fast-

moving situation in which the public had to be told what 

to do, clearly and concisely. Reading out Regulation 6 

would not have been an effective address to the nation. 

 

But the approach ultimately created a mess of rules that 

confused everyone. A key mismatch was that the original 

guidance listed only four reasons to leave one’s home 

and used the language of ‘essential’ work and travel, 

whereas Regulation 6 of the England Regulations 

provided a non-exhaustive list of ‘reasonable excuses’ for 
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which a person could venture outside. The guidance is 

therefore misleadingly strict.   

 

This is made worse by botched messaging from 

government ministers, many of whom appear to have a 

poor grasp of their own rules. Michael Gove, for example, 

initially stated that children from separated parents 

should not go between homes, but then u-turned; Grant 

Shapps suggested people should only shop once a week 

for essentials, only for Downing Street to swiftly clarify that 

there was no such limitation; and, most recently, the 

government effectively jettisoned its own guidance as it 

scrambled to defend senior aide Dominic Cumming’s 260

-mile trip from London to Durham at the end of March 

2020.   

 

It would seem that some police forces or individual 

officers approached enforcement with the better-known 

but stricter government guidance in mind, rather than 

the more nuanced law. This problem was made plain in 

an article in the Guardian from 31st March, which stated: 

The source of confusion for frontline officers 

appears to be a gap between what the 

emergency legislation actually orders and what 

the government has said it wants people to do. 

 

This at least partially explains the numerous reports of 

heavy-handed and erroneous policing, including 

individuals summonsed for shopping for ‘non-essential 

items’; drones used to record walkers in the peak district; 

and shops being told to stop selling Easter eggs.  

 

Systemic Failings  

While poor government communication may account for 

some of the over-zealous policing, it should not have 

resulted in wrongful convictions. The criminal justice 

system’s internal safeguards should have prevented 

people from being charged with non-existent crimes, 

notwithstanding confused messaging from ministers. So 

why did the police, prosecutors and the courts all fail to 

catch the mistakes?  

 

One key issue was the way that the offences were 

charged.  

 

The CPS wish to make clear in their review (it is included in 

the “notes for editors”) that of the 231 cases reviewed, 

228 of those were charged by police officers.  

 

It is unsurprising that the CPS wished to emphasise this, as 

at first glance that would seem to absolve the CPS of 

some responsibility. However, every case that went to 

court was prosecuted by someone from the CPS, who 

should themselves have reviewed the charge to ensure it 

was the correct one.  

 

That being said, the CPS lawyers in court cannot shoulder 

too much blame: they will likely have had less than an 

hour to prepare a list containing dozens of matters. A 

threadbare, overloaded system is simply not set up for 

detailed review of a legally difficult custody case at the 

first appearance. With more court time and more CPS 

lawyers, there would be better oversight. 

 

Instead of detailed review once the case arrives at court, 

the system relies on the assumption that summary-only 

offences are straightforward enough for the police to 

charge without legally qualified oversight. However, 

there are numerous summary-only offences that are 

legally complex, particularly in the sphere of public order. 

Those of us who have practised in the magistrates’ courts 

will be all too familiar with police misunderstandings 

about what constitutes the “course of duty” or 

“obstruction”, both of which have generated a wealth of 

higher court authority. Arguably, these more legally 

complex offences should normally be referred to a CPS 

lawyer.  

 

Interestingly, this is now the approach the CPS are taking 

with prosecutions under Coronavirus legislation. A 

“supervising lawyer” must review all charges under the 

Act or the Regulations before the case is called on. While 

a welcome development, it might be thought that this 

should have been implemented sooner.   

 

It is also concerning that, notwithstanding the stated 

commitment of the CPS to reviewing coronavirus cases 

at a more senior level, some perhaps surprising charging 

decisions are still being made.  



 

 

Whilst the authors cannot comment on the merits of 

specific ongoing cases, there have been reports which, 

if accurate, raise serious questions. For example, the 

recent decision to prosecute an allegedly homeless 

man for “leaving home” without a reasonable excuse 

under Regulation 6. There may be legitimate questions 

about whether this meets the public interest test when 

the courts are struggling to get jury trials up and running 

again but, more than that, the prosecution of a 

homeless person is specifically excluded by the 

regulations (Regulation 6(4)). The CPS appear to be 

pursuing the case on the basis that the defendant 

initially told the police he had an address, but the 

defendant doesn’t appear to have told the officer what 

that address was, and he is now maintaining that he is 

homeless. The CPS must prove to the criminal standard 

that the defendant was away from home, which may 

be difficult if they cannot say what his home address is. 

They have also added “refusing to provide his address 

details” to the charge, when there is no such offence in 

the regulations. 

 

Conclusion 

It seems unlikely that we have seen the last of wrongful 

convictions under the coronavirus legislation. It can only 

be hoped that the problems highlighted are 

remembered and remedied once we return to 

normality. For now, both defence and prosecution 

lawyers must remain vigilant in checking the 

appropriateness of the charges, and the police and 

public should remember to take the legal advice of 

ministers with a pinch of salt.  

 

---------------------------------------------------------------------------------- 

 

1 https://www.gov.uk/government/speeches/pm-address-to-

the-nation-on-coronavirus-23-march-2020  

2 For these and more examples, see: https://inews.co.uk/news/

health/coronavirus-uk-social-distancing-guidelines-government-

grant-shapps-2525000; The Guardian, ‘Pressure on Dominic 

Cummings to quit over lockdown breach’ (22 May 20): https://

www.theguardian.com/politics/2020/may/22/dominic-

cummings-durham-trip-coronavirus-lockdown#; For a more 

recent blunder by Dominic Raab, see: https://

www.independent.co.uk/news/uk/politics/uk-lockdown-boris-

johnson-dominic-raab-downing-street-latest-a9507981.html  

3 The Guardian, ‘UK police warned against ‘overreach’ in use of 

virus lockdown powers’ (31 Mar 20): https://

www.theguardian.com/uk-news/2020/mar/30/uk-police-

guidelines-coronavirus-lockdown-enforcement-powers-

following-criticism-lord-sumption 

4 The Telegraph, ‘ Overzealous police use coronavirus powers to 

charge shoppers for buying 'non-essential items' (30 Mar 20): 

https://www.telegraph.co.uk/news/2020/03/30/overzealous-

police-use-coronavirus-powers-charge-shoppers-buying/ 

5 BBC News, ‘Coronavirus: Peak District drone police criticised 

for “lockdown shaming”’ (27 Mar 20): https://www.bbc.co.uk/

news/uk-england-derbyshire-52055201 

6 BBC News, ‘Coronavirus: Easter egg crackdown over essential 

status “wrong”’ (30 Mar 20): https://www.mirror.co.uk/money/

shops-told-stop-selling-easter-21781193  

7https://www.independent.co.uk/news/uk/crime/coronavirus-

homeless-man-sultan-monsour-lockdown-law-charge-liverpool-

street-a9510186.html  
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On a sunny afternoon in May 2020, a couple sit on 

the grass of a large private garden in North London. 

They are a long way from their South London 

residence. A police officer approaches. A month 

later, they plead Not Guilty at Highbury Corner 

Magistrates’ Court to an offence of Leaving/Being 

Outside Home Without Reasonable Excuse, 

contrary to Regulations 9(1) and 6(1) of the Health 

Protection (Coronavirus, Restrictions) (England) 

Regulations 2020 (as amended). Two months later, 

they attend court again, this time for trial.  

 

The Crown’s case is that the couple were having a 

picnic (not a reasonable excuse within a private 

garden which is not an “appurtenance” to their 

own residence). The officer gives evidence that 

each had a tote bag in their possession, one 

containing houmous and the other containing 

Quinoa Chips. The couple give evidence that they 

were taking a short break from a 15-mile run (a 

reasonable excuse). They were wearing sports kit 

and were both a bit sweaty. The lay bench of 

magistrates finds the Crown’s version of events 

slightly more convincing than the defence case.  

 

Are the couple convicted or acquitted? The 

answer depends on where the burden of proof lies, 

and on that point (as with so much else) the 

Regulations are eerily silent. History, however, 

provides us with three possible answers. 

 

Burdens of Proof 

 

(1) The Golden Thread: the prosecution bears the 

burden of proving all elements of the offence 

beyond reasonable doubt. Following this 

approach (dubbed the “golden thread” of English 

criminal law by Viscount Sankey LC in Woolmington 

v DPP [1935] AC 462) the couple would be entitled 

to acquittal. But it is subject to exceptions, one of 

which is… 

 

(2) The Reverse Burden: pursuant to s.101 

Magistrates’ Court Act 1980, “where the defendant 

[…] relies for his defence on any exception, 

exemption, proviso, excuse or qualification […] the 

burden of proving [it] shall be on him”. Where the 

burden of proof is on a defendant, they must only 

prove their defence on the lower “balance of 

probabilities” rather than “beyond reasonable 

doubt”. But even so, on the magistrates’ analysis, 

our young lovers would be doomed, were it not 

for…  

 

(3) The Evidential Burden: with the Human Rights 

Act 1998 came an opportunity to challenge reverse 

burdens implied into statute by s.101 MCA 1980 on 

the basis of incompatibility with Article 6(2) ECHR 

(“everyone charged with a criminal offence shall 

be presumed innocent until proved guilty 

according to the law”). If a reverse burden is 

challenged and found to be incompatible with 

Article 6, it is ordinarily “read down” by the court to 

an evidential burden only (rather than a legal 

burden). Our couple having raised sufficient 

evidence of their defence so as to make it a live 

issue in the trial, the burden would shift back onto 

the Crown to disprove their defence beyond 
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reasonable doubt. And thus, our couple would be 

saved. 

 

So, the real question is: would an implied reverse 

burden within the Leaving/Being Outside Home 

Without Reasonable Excuse offence be compatible 

with Article 6?  

 

Principles and Factors to be Considered 

 

Lord Bingham in Sheldrake v DPP [2005] 1 AC 264 at 

[21] summarised the core principles of ECtHR 

jurisprudence, which include that: 

• the fairness of the trial is the overriding 

concern, of which a fundamental part is the 

presumption of innocence; 

• the ECHR allows for presumptions of law 

adverse to the defendant, provided they are 

reasonable and proportionate; and 

• reasonableness and proportionality will be 

assessed “on examination of all the facts and 

circumstances of the particular provision as 

applied in the particular case”. 

  

Although the determination of compatibility is 

therefore case-specific, some common factors 

arise from the numerous domestic cases on this 

point (the key authorities being Lambert [2002] 2 

AC 545 and Johnstone [2003] 1 WLR 1736): 

(a) whether not having the reverse burden 

would cause the prosecution real difficulties 

in prosecuting the offence; 

(b) the extent to which the facts that would 

have to be proved by the defendant would 

be easily provable by him as matters within 

his own knowledge or to which he readily 

has access; 

(c) the extent of the facts that would have to 

be proved by the defendant, and their 

importance relative to the matters that 

would have to be proved by the 

prosecution; 

(d) the strength of the public interest in 

preventing the type of offending; and 

(e) the maximum sentence for the offence (the 

more serious the punishment, the more 

compelling the reasons must be for placing 

a legal burden on the defendant). 

 

Applying These Principles and Factors 

 

Most of these factors, when applied to the Leaving/

Being Outside Home Without Reasonable Excuse 

offence, indeed all of them save for (c), weigh on 

the side of a reverse burden being compatible with 

our couple’s Article 6 rights. 

 

Firstly, it goes without saying that the public interest 

in preventing the spread of Covid-19 is extremely 

high. 

 

Secondly, the maximum sentence is a fine which, 

although unlimited, is minor as far as the criminal 

law is concerned. For comparison, in L v DPP [2001] 

EWHC 882 (Admin), the High Court, in finding that 

the reverse burden for Possession of a Blade in a 

Public Place was compatible with Article 6, placed 

weight (although only a limited amount) on the 

relatively restricted maximum sentence of 4 years’ 

imprisonment. 

 

Finally, it will be easier for a defendant to prove that 

they had a reasonable excuse than for the Crown 

to disprove it. The reason for a defendant leaving or 

remaining outside of their home is a matter within 

their own knowledge and which they can prove by 

giving evidence. The Crown, on the other hand, is 

in the position of having to prove a negative (that 

the defendant had no reasonable excuse) – a task 

that could cause them real difficulties. 

 

A court considering compatibility might therefore 

 

http://www.legislation.gov.uk/ukpga/1988/33/section/139
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come to the conclusion that this interference with 

the presumption of innocence is reasonable and 

proportionate. But that would be to ignore the 

remaining factor, which weighs heavily against 

compatibility: (c) the extent of the facts that would 

have to be proved by the defendant, and their 

importance relative to the matters that would 

have to be proved by the prosecution. It will 

always be for the Crown to prove that the 

defendant was not at home, but this is unlikely to 

be the contentious issue in the vast majority of 

these cases. The verdict will turn on the question of 

reasonable excuse. Placing the burden of proving 

the only matter in issue on the defendant is a 

grave step.  

 

Another way of thinking about this is: where does 

“the essence of the offence” lie? That was a 

question posed by the Court Appeal in the third 

appeal within A-G’s Ref (No. 1 of 2004) [2004] 

EWCA Crim 1025. The court considered the 

offence of Unlawfully Evicting an Occupier, and 

the defence that the landlord had a reasonable 

belief that the occupier had ceased to reside at 

the premises. The essence of the offence, the 

court said, is the unlawful eviction. It is that which 

the public interest was concerned with preventing, 

and that which the Crown had to prove. The 

defence was available only if the defendant could 

bring himself within a narrow class of exception 

and it was reasonable to place the burden on him 

to do so.  

 

Contrast this with the Leaving/Being Outside Home 

Without Reasonable Excuse offence. The essence 

of the offence is not in someone simply leaving or 

remaining outside their home; it is in that person 

not having a reasonable excuse for doing so. The 

blame, and the public interest in prevention, lies in 

the latter part of the offence. Further, the 

“reasonable excuse” in this offence is the very 

opposite of a “narrow class of exception”; it is 

what we all rely on every time we leave our homes 

during this lockdown period. If the onus should be 

on the Crown to prove the essence of the 

offending, then the Crown should have to prove 

that there is no reasonable excuse.  

 

Were this not the case – if the essence of the 

offending was simply in leaving or remaining 

outside one’s home, and it was only that which the 

Crown had to prove – it is also arguable that the 

offence would be so wide, and potentially catch 

so much blameless activity, that there would be a 

real risk of unfair convictions. It would allow for the 

prosecution of anyone and everyone who leaves 

their home, without there being any other 

suspicion of wrongdoing.  

 

Similar considerations were taken into account by 

Lord Bingham in Sheldrake v DPP, in relation the 

offence of Belonging or Professing to Belong to a 

Proscribed Organisation, and the defence that the 

organisation was not proscribed at the time of the 

alleged offence, or that the defendant did not 

take part in any activities with the organisation. 

The court held that the breadth of the offence 

and the uncertain scope of the word “profess” 

were such that some of those liable to be 

convicted could be guilty of no blameworthy 

conduct that would properly attract criminal 

sanction. It would be such a clear breach of the 

presumption of innocence and carry a real risk of 

an unfair conviction if the defendant could only 

exonerate himself by establishing the defence, 

and it was the clear duty of the courts to protect 

an accused from this risk.  

 

Lord Bingham also said at [9]: “it is repugnant to 

ordinary notions of fairness for a prosecutor to 

accuse a defendant of crime and for the 

defendant to be then required to disprove the 

 

http://www.legislation.gov.uk/ukpga/1977/43/section/1
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accusation on pain of conviction and punishment 

if he fails to do so. The closer a legislative provision 

approaches to that situation, the more 

objectionable it is likely to be.” Were there a 

reverse burden in the offence of Leaving/Being 

Outside Home Without Reasonable Excuse, it 

would certainly be approaching that situation. It 

may even have arrived at it. Provided an 

individual was outside of their home, the Crown 

would have to do little more than point the finger, 

with the onus being on the defendant to carry the 

rest of the trial.  

 

As a result, the courts may well find that the 

importance of the facts/essence of the offence 

factor is serious enough to outweigh the multiple 

factors in favour of compatibility. The burden 

would thereby be read down to an evidential one, 

and the couple in our example acquitted.  

 

Ultimately, when it comes to questions of 

proportionality, two courts can often (reasonably) 

come to two different conclusions. A decision from 

a higher court is required for certainty. In the 

meantime, practitioners should be aware of the 

numerous authorities in this area and be prepared 

to address the court on where the burden should 

lie. The complexity of this issue may provide 

grounds to argue that it would be in the interests of 

justice for Legal Aid to be granted (on the basis 

that a substantial question of law may be 

involved), a Certificate for Counsel would be 

appropriate (on the basis that the proceedings are 

unusually difficult), and/or that the case should be 

heard by a District Judge.   

https://www.gov.uk/guidance/work-out-who-qualifies-for-criminal-legal-aid#merits-interests-of-justice
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How freely have you been able to exercise your right to 

freedom of association over the last few months?  What 

about your right to a family life?  There can be few 

people in the United Kingdom or the European Union 

who have not experienced some recent interference in 

the enjoyment of their rights under the European 

Convention on Human Rights (ECHR).   

 

Lockdown measures of one form or another have been 

used to combat the spread of Covid-19 across most of 

Europe.  How are such restrictions reconciled with the 

ECHR?  There are two principal schools of thought on this 

point.  Some states have concluded that their lockdown 

measures are consistent with the ECHR.  They rely upon 

the caveats contained within the wording of the ECHR 

articles.  Other states have concluded that their 

lockdown measures amount to a departure from some of 

the rights enshrined in the ECHR.  This second group of 

states has followed the procedure for derogating from 

ECHR obligations which is contained in Article 15 of the 

ECHR.  Article 15 reads as follows: 

Article 15 – Derogation in time of emergency  

1  In time of war or other public emergency 

threatening the life of the nation any High 

Contracting Party may take measures 

derogating from its obligations under this 

Convention to the extent strictly required 

by the exigencies of the situation, 

provided that such measures are not 

inconsistent with its other obligations 

under international law.  

2  No derogation from Article 2, except in 

respect of deaths resulting from lawful 

acts of war, or from Articles 3, 4 

(paragraph 1) and 7 shall be made under 

this provision.  

3  Any High Contracting Party availing itself 

of this right of derogation shall keep the 

Secretary General of the Council of 

Europe fully informed of the measures 

which it has taken and the reasons 

therefor. It shall also inform the Secretary 

General of the Council of Europe when 

such measures have ceased to operate 

and the provisions of the Convention are 

again being fully executed. 

 

Is coronavirus a “public emergency threatening the life of 

the nation”?  There are differing views on what 

constitutes a public emergency for the purposes of 

article 15. In A v Secretary of State for the Home 

Department [2004] UKHL 56, Lord Bingham concluded 

that the threat of Al-Qaida terrorist attacks in the wake of 

9/11 was a “public emergency threatening the life of the 

nation” because of the loss of life which is occasioned by 

terrorist atrocities.  In a dissenting judgment in the same 

case, Lord Hoffman contended that terrorism did not 

“threaten the life of the nation” notwithstanding the risk it 

posed to citizens of the nation.  Lord Hoffman referred to 

the attempted Nazi invasion in 1940 and the Spanish 

Armada as examples of threats to the life of the nation.  

On Lord Bingham’s view, coronavirus is likely to constitute 

a “public emergency threatening the life of the nation”.  

On Lord Hoffman’s view, it would be unlikely to.  It is 

important to bear in mind that Lord Bingham’s was the 

majority view in A v SSHD. 

 

In deciding whether to derogate from the ECHR, member 

states will have to consider whether the measures 

brought in go beyond that which is allowed for in the 

drafting of the rights.  Most of the relevant convention 

rights are subject to the proviso that they can be 
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interfered with in accordance with the law and to the 

extent necessary in a democratic society for the 

protection of public health.   

 

The Council of Europe has issued guidance re-iterating 

that it is for individual states to determine whether the 

measures adopted warrant derogations. At time of 

writing, ten of the forty-six member states have informed 

The Council of Europe of a derogation from the 

Convention arising from the measures they have taken to 

combat Covid-19.  Those states are: Albania, Armenia, 

Estonia, Georgia, Latvia, North Macedonia, Republic of 

Moldova, Romania, San Marino and Serbia.   

 

The UK has not issued a notice of derogation in respect of 

the Coronavirus regulations.  That places it alongside the 

majority of the members of The Council of Europe 

including all of the largest nation states.  It would appear 

that the UK and other non-notifying states take the view 

that their coronavirus laws fall within the public health 

exceptions contained within the ECHR. 

 

These issues have been ventilated to a degree as part of 

the high profile judicial review claim brought by 

businessman Simon Dolan.  Mr Dolan contends that the 

lockdown is unlawful.  In his grounds of claim, he refers to 

the UK government’s decision not to derogate from the 

European Convention of Human Rights.  The 

government’s response to Mr Dolan’s letter before claim 

does not explicitly refer to derogation.  It does include a 

lengthy consideration of the case law on proportionate 

measures to ensure public health followed by an 

assertion that “The Regulations do not breach any 

Convention right.”  

 

Whilst judgment in the Dolan case is still some way off, the 

government’s argument on proportionality appears to 

have found judicial favour in another case before the 

High Court.  In R. (on the application of Hussain) v 

Secretary of State for Health and Social Care [2020] 5 

WLUK 305, Swift J refused an application for interim relief 

to allow Friday prayers to take place in a mosque.  The 

full judgment is yet to be published but the abstract 

suggests that Swift J was persuaded that the regulations 

are a proportionate measure necessary to protect public 

health during the coronavirus pandemic.  Once the full 

judgment is released, it will be informative to compare 

Swift J’s line of reasoning with that employed by Haydon 

J in the case of BP v Surrey County Council [2020] EWCOP 

17.  Haydon J expressed the view that a ban on visits to a 

person resident in a care home amounted to a 

derogation from the right to family life enshrined in Article 

8 of the ECHR.   

 

 

Some academics have expressed the view that more 

countries, including the UK, ought to have gone down 

the derogation route.  It will be interesting to see how the 

point plays out when cases arising from the Coronavirus 

emergency powers reach the European Court of Human 

Rights.  Will the court conclude that, in the absence of 

derogation, convention rights have been breached? 

 

 

———————————————————————————-- 

 

 

1 In A v SSHD, the claimants were foreign nationals suspected of 

involvement in terrorism.  They challenged their detention 

without trial.  

Nadeem Holland is ranked as a leading individual in the Legal 500. He 

has extensive experience of regulatory and quasi-criminal matters. 

Nadeem is qualified to provide advice and representation on a direct 

access basis.  
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Imagine a situation where a person (“P”) has tested 

positive for coronavirus and is aware of that diagnosis. 

For some reason, he takes issue with a health worker, 

police officer, or some other individual with whom he 

comes into contact. P decides to teach said person a 

lesson by deliberately coughing or spitting all over that 

person; they subsequently contract coronavirus. Which 

criminal offences might P have committed? 

 

Common assault and battery 

Readers are likely to be most familiar with the offences 

of common assault and battery in this context (or assault 

on an emergency worker if the victim is, for example, a 

police officer or health worker). Adam Lewis was 

convicted of assault on an emergency worker on 1st 

April 2020 after he coughed and spat at a police officer 

whilst claiming to have coronavirus. He was sentenced 

to six months’ imprisonment and is believed to be the 

first person in London to be convicted of this type of 

offending. 

 

Battery is committed if any spittle or, presumably, cough 

droplets make contact with the victim (the latter may 

be more difficult to prove). Common assault would 

presumably be committed even if no droplets made 

contact so long as the victim feared that imminent 

coughing or spitting would result in droplets being 

transferred from P.  

 

Administering a “noxious thing”  

It is an offence to administer a “noxious thing” with intent 

“to injure, aggrieve or annoy” (s.24 OAPA 1861). A 

noxious substance is one that is “injurious, hurtful, harmful 

or unwholesome” (Veysey [2019] EWCA Crim 1332), so 

virus-laden spittle would almost certainly qualify.  

 

The related and more serious offence is administering a 

noxious thing so as thereby to endanger life or inflict 

GBH (s.23 OAPA 1861). An example from case law is 

dousing somebody with petrol and threatening to kill 

them (A-G’s Ref (No 69 of 2005) [2005] EWCA Crim 3050). 

Here the noxious substance would again be virus-laden 

spittle. Intent may be harder to prove than with the s.24 

offence but the prosecution could rely on any threats 

that were made, as in A-G’s Ref (No 69 of 2005). 

 

Outraging public decency 

Outraging public decency is a common law offence 

which generally sees the light of day when sexual 

activity sees the light of day (for example, public 

masturbation). The offence is not, however, formally 

confined to sexual activity. It captures acts “of such a 

lewd, obscene or disgusting nature as to amount to an 

outrage on public decency” (R v May [1990] 91 Cr App 

R 157). This may well describe the conduct of P if he 

deliberately coughs at people while, say, walking down 

the street, particularly if he was shouting out his 

intentions.1 

 

Public nuisance 

Public nuisance is a common law offence that is 

committed when a person does an act “not warranted 

by law” which endangers the “life, health, property, 

morals or comfort of the public” (see e.g. Shorrock 

[1994] QB 279). Though now a little-used offence, there is 

precedent for the offence being deployed in the 

context of actions which risked the spread of infectious 

disease. In 1815 a person was convicted for taking a 

child through a crowded street despite knowing the 

child had smallpox (R v Vantandillo (1815) 4 M & S 73, 

cited in R v Rimmington [2006] 1 AC 459, at paragraph 

13). The definition of public nuisance is to some extent 

circular because one element of the offence is to do an 
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act that is already “not warranted by law”. The Court in 

Vantandillo arguably drew on the civil law of nuisance to 

anchor the criminal conviction, although this was not 

properly explored in the judgment. Instead, Le Blanc J 

embraced the circularity, asserting there was “no doubt 

as a point of law” that “unlawfully” exposing a child with 

smallpox in public was a criminal offence.  It is difficult to 

know how Courts today might apply the law of public 

nuisance; the prosecution are perhaps more likely to 

focus on other charges. 

 

The causation conundrum where more serious charges 

are contemplated 

The offences described above do not require proof of 

any injury. If a victim contracts coronavirus as a result of 

the assault, prosecutors may contemplate bringing 

Actual Bodily Harm (“ABH” – s. 47 OAPA 1861) or Grievous 

Bodily Harm (“GBH” – s. 20 or s.18 OAPA 1861) charges. 

Coronavirus infection would certainly meet the threshold 

for ABH, and arguably that for GBH if the victim ends up 

in intensive care.  

 

The chief obstacle in charging theses more serious 

offences is proof of causation: the prosecution would 

have to prove that coronavirus was caught as a direct 

result of P’s cough/spit. How could a Court be sure that a 

health worker contracted coronavirus from P and not 

from working on a coronavirus ward?  

 

It may be that tests can be developed to compare virus 

samples from both P and the victim to establish any such 

link scientifically. This has previously been done in relation 

to HIV in the U.S.2 But in relation to Covid-19, the possibility 

of such testing is currently theoretical. In the absence of 

scientific evidence on causation, a Court would have to 

rely on a witness stating that his only potential exposure 

to the disease was from that cough: a high bar in the 

midst of a pandemic. The plausibility of this in any given 

case would no doubt be examined stringently by the 

defence.  

 

The offence of administering a “noxious thing” with intent 

to injure, aggrieve, or annoy (s. 24 OAPA 1861) was 

addressed above. For that offence there is no need for 

the prosecution to prove harm or endangerment. 

Consequently, there is no causation issue. The related 

and more serious offence is administering a noxious thing 

so as thereby to endanger life or inflict GBH (s.23 OAPA 

1861). An example from case law is dousing somebody 

with petrol and threatening to kill them (A-G’s Ref (No 69 

of 2005)[2005] EWCA Crim 3050). For this more serious 

offence (s.23), the Crown would presumably need to 

prove that coronavirus – like the petrol – was transferred 

(“administered”) by P’s actions. The causation issue 

therefore emerges in relation to the s.23 offence but not 

the s.24 offence. 

 

Attempt offences 

One way to bypass the causation conundrum might be 

to bring “attempt” charges. If P knew he had coronavirus 

and coughed over somebody else, the inchoate offence 

is arguably complete, whether the person caught 

coronavirus or not, thus dispensing with the need to 

prove causation. In Northern Ireland, Brendan Walker has 

been charged with attempting to inflict grievous bodily 

harm (s.20 OAPA 1861) in precisely these circumstances.  

 

Manslaughter or murder 

Belly Mujinga was a railway worker at Victoria station who 

died from coronavirus after being coughed and spat on 

by a suspect who claimed he had coronavirus. It is not 

yet clear what the suspect will be charged with. 

 

There is perhaps something unsettling about the idea of 

murder charges attaching to a person who coughs on 

another.  However, subject to the causation issues 

already identified, if a victim dies of coronavirus in 

circumstances where they were targeted there would 

appear to be no legal bar to bringing murder or unlawful 

act manslaughter charges. 

 

To prove murder the prosecution would need to prove 

intention to cause “really serious harm” (as with s.18  

  



 

 

  GBH), so it is difficult to see how anything short of P 

shouting something like “you’re going to be in ICU 

tomorrow” whilst coughing or spitting would suffice.   

 

Reckless transfer? 

The question of people visiting others despite potentially 

having coronavirus has recently been in the news... The 

leading case on the reckless spread of disease is R v 

Dica [2004] QB 1257. In that case the victim contracted 

HIV after engaging in consensual sexual intercourse with 

the defendant. There was no suggestion that the 

defendant intended to pass HIV on to the victim.  

 

Leaving aside breaches of the relevant Regulations, 

which are punishable at most by a fine, does P commit 

a criminal offence if, despite being told to self-isolate, he 

visits an elderly lady who as a result contracts 

coronavirus and ends up in ICU, even if he did not 

intend for her to get infected? 

 

Following Dica, the answer would appear to be ‘yes’: 

provided the Court was satisfied that visiting an elderly 

person despite having coronavirus was reckless. In this 

context, reckless means that P was aware of the risk but 

nevertheless chose to expose the elderly person to it. 

Although s.20 GBH charges would be available, the 

prosecution could not in law bring the less serious 

charge of s.47 ABH, as there would almost certainly be 

no underlying assault or battery (in Dica there was 

likewise no underlying assault because the sexual 

intercourse was consensual).3  

 

The causation conundrum will also apply to reckless 

transfer. Even if that can be overcome in a particular 

case (e.g. by evidence that the elderly lady never left 

her house or had any other visitors), people may think 

that it is not in the public interest to prosecute in 

situations where there is no intent to spread disease, 

particularly if the victim is a close relative or friend. Only 

time will tell whether the criminal law is invoked to punish 

reckless transfer (over and above the imposition of fines 

for breaching Regulations) or whether reckless transfer is 

accepted as an inevitable, albeit unpleasant, part of 

life.  

 

———————————————————————————- 

 

1 There would also need to be two other people present 

who could see the act even if they did not actually see 

the act.  

 

2  In Florida, in the 1990s, analysis of different strains of HIV 

assisted in determining who had contracted HIV as a 

result of having sexual intercourse with the infamous 

dentist David Acer. Only some of the patients who slept 

with Acer contracted HIV from him – it was proved 

others must have been infected elsewhere. 

 

3 In R v Burstow [1998] AC 147 (at p. 180), the House of 

Lords rejected the idea that inflicting really serious harm 

necessarily involved an assault (or battery). This ruling 

was made in the context of inflicting psychiatric harm 

but the point of law was affirmed in Dica in the context 

of HIV and s.20 GBH. Consequently, if coronavirus was 

transferred during a visit it would not matter for the 

purposes of s.20 GBH whether the victim was spat or 

coughed on (i.e. it would not matter whether there was 

an underlying battery). To commit an offence of s.47 

ABH, however, an underlying battery would still be 

required. It is noteworthy that in 1997, the Law 

Commission proposed a new offence that focused on 

“contagion” as opposed to the infliction of force in the 

context of spreading disease. The proposal was never 

adopted - see e.g. Mawhinney, To be ill or to kill: the 

criminality of contagion, J Crim L 2013, 77(3), 202 – 214 at 

209. 
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Covid-19 has brought with it an increase in landlord 

and tenant enquiries as tenants spending more 

time at home become increasingly frustrated with 

disrepair they might otherwise have tolerated; 

landlords suffer reduced income if their tenants are 

unable to pay rent; and both sides become 

confused about where they stand in relation to 

evictions. This article aims to set out the legislative 

changes and new guidance which might assist 

those advising clients in this field or experiencing 

problems themselves.  

 

Repair Obligations 

Landlords continue to be under the same statutory 

and contractual obligations in relation to repair 

and maintenance of rental properties as they were 

before lockdown began, although social-

distancing rules obviously make these more difficult 

to perform. The Government’s guidance to 

landlords and tenants recognises these difficulties 

and states that landlords should not be unfairly 

penalised where the pandemic prevents them from 

completing routine obligations.  The guidance 

suggests that access into a tenant’s home should 

only be for the purpose of fixing a “serious and 

urgent” issue relating to health and safety. Such 

issues are defined as anything which stops the 

tenant living in the property safely and whilst 

maintaining their physical and mental health. 

Broken boilers resulting in a loss of hot water; loss of 

cooking facilities and pest control problems would 

all be likely to fall within this category. 

 

 

Possession – Notices 

The combined effect of section 81 and Schedule 29 

of the Coronavirus Act 2020 is to extend the notice 

period required to recover possession in specified 

tenancies to three months. The provisions currently 

apply to notices served on or after 26th March 2020 

until 30th September 2020. However, there is 

provision for that period to be extended by 

regulations for a further 6 months. 

 

The protection does not apply where notice was 

served before 26th March 2020 – providing the 

notice was valid, the landlord can issue possession 

proceedings once the notice expires. 

 

Possession – Practice Directions 

A number of new practice directions have been 

issued as a result of Covid-19. 

 

PD 51Z – Stays all current possession proceedings 

until 25th June 2020. The Court of Appeal has 

confirmed in Arkin v Marshall & Others [2020] EWCA 

Civ 620 that the stay is lawful and that although 

CPR 3.1 allows Judges to lift the stay in individual 

cases, the circumstances which would justify this will 

be exceptionally rare, for example where the stay 

operates so as to endanger public health i.e. the 

purpose for which the stay was introduced. On 27th 

May the Court of Appeal further confirmed in 

London Borough of Hackney v Okoro [2020] EWCA 

Civ 681 that the practice direction also stays 

appeals from possession orders which were in place 

before it came into force.  
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Applications for case management directions can 

still be made providing all parties agree to the 

application. 

 

PD 51Y – Makes provision for audio and video 

proceedings. 

 

PD 51ZA – Amends CPR 3.8(4) to allow parties to 

agree to extend the time for complying with 

directions by up to 56 days (normally 28). This 

direction also stipulates that the Court must take 

into account the impact of the pandemic when 

considering applications for extensions of time, 

relief from sanctions or adjournments.  

 

New Obligations for Landlords 

The Ministry of Housing, Communities & Local 

Government confirmed that it was working with the 

Master of the Rolls to widen the current pre-action 

protocol on possession proceedings for social 

landlords so that it applies to private landlords too. 

This will mean that private landlords have to take 

additional steps to work with their tenants to resolve 

rent-arrears issues before they issue possession 

proceedings.  

 

The protocol requires landlords to make contact 

with their tenants to ask why they are in rent arrears 

and make them aware that they may be entitled 

to benefits or other financial support to assist them 

in paying their rent. Where tenants are making 

applications for financial support, landlords should 

assist them, for example by providing an up-to-date 

rent schedule, copies of the tenancy agreement or 

other evidence which might be required. Landlords 

also should not commence possession proceedings 

against a tenant who can show that they have 

made an application for benefits and there is a 

reasonable expectation that they are entitled to 

those benefits. Before issuing possession 

proceedings both parties should attempt to agree 

a payment plan which is affordable for the tenant 

and enables them to re-pay the arrears off over a 

period of time alongside their current rent. 

 

Queries 

Those advising on landlord and tenant issues at this 

time, or facing problems themselves, can contact 

clerks@36public.co.uk to receive advice from a 

member of our Housing Law Team. 

 

--------------------------------------------------------------------------- 

 

1 https://assets.publishing.service.gov.uk/government/

uploads/system/uploads/attachment_data/file/876500/

Consolidated_Landlord_and_Tenant_Guidance_COVID_

and_the_PRS_v4.2.pdf  

2 https://www.judiciary.uk/wp-content/uploads/2020/05/

Arkin.APPROVEDjudgment-of-the-court.pdf 

3 https://www.justice.gov.uk/courts/procedure-rules/civil/

protocol/pre-action-protocol-for-possession-claims-by-

social-landlords  
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Like nearly every aspect of legal life, the 

immigration tribunal closed its doors in late March 

for oral, face-to-face hearings. Since then, there 

have been practice statements, procedure rule 

amendments and announcements from the Senior 

President of Tribunals, and Presidents from the 

various chambers of the First Tier Tribunal. However, 

what are the practical implications of the Covid-19 

procedures? And, with the desire for remote justice 

higher than ever, how can appellants’ rights be 

suitably protected? 

 

The IAC have shown their desire to move to a 

digital case management platform. The process is 

broadly that a remote case management hearing 

will be listed in order to bring the two parties 

together to try and narrow the issues. This, whilst 

clearly well-meaning and desirable in principle, 

comes with numerous pitfalls. This article highlights 

one issue in particular, which is also of relevance 

outside the context of immigration tribunals: the 

fairness of remote hearings.  

 

The tribunal expects parties to attend with their 

respective position on whether the hearing can be 

determined in a remote setting, with the 

advocates, appellant, witnesses and, as necessary, 

interpreter all being “beamed” in through video or 

audio, to the hearing before the Judge.  

 

For the casual reader, it is important to note that, in 

a large number of immigration appeals, the issue of 

whether the appellant is a “credible” witness often 

lies at the heart of things. The ability of an appellant 

to give their best evidence is therefore 

fundamental to the fairness of the proceedings. 

Quite often, in the most important cases 

(international protection and criminal deportation) 

this evidence is given through an interpreter and 

involves descriptions of torture, death and sex or 

gender-based violence. Video evidence may be 

suitable in some cases but, in the vast majority, 

serious thought needs to be given as to whether 

the appellant can in fact give their best evidence 

via that medium. 

 

Fundamental questions need also to be asked 

about the setting in which someone is giving their 

evidence: is it a safe environment for them? Many 

asylum seekers live in shared accommodation: is it 

really appropriate for a potential victim of human 

trafficking, for example, to be giving their evidence 

from their bedroom, when a housemate may end 

up overhearing a particularly private and distressing 

account? Equally, is the environment in which the 

evidence is being given safe in terms of protecting 

the integrity of the tribunal process? For example, 

how does a tribunal prevent someone from being 

“behind the camera” helping a witness to give their 

evidence?  

 

Furthermore, there then is the quality of the 

evidence which can be given and which requires 

assessment from the decision maker. Across all 

areas of practice, where the assessment of the 

credibility of evidence is critical, both the words 

and the way in which they are said require 

assessment. Non-verbal signs, such as body 
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language, demeanor, and eye contact all 

influence how someone’s evidence is assessed. The 

ability to do this remotely, is reliant purely on the 

quality of the technology and the ability of the 

decision maker to engage with the evidence being 

given. Any interference with that will inevitably 

impact upon the way in which the evidence is 

received by the tribunal, with potential detriment to 

the appellant. 

 

The Upper Tribunal has previously looked at the 

concept of video evidence, albeit in a different 

context: that of ‘out of country’ appeals, where the 

appellant has been deported prior to their appeal 

hearing. In the case of AJ (s 94B: Kiarie and Byndloss 

questions) Nigeria [2018] UKUT 115 (IAC), the 

President of the Upper Tribunal set out the following 

procedure to be followed when considering 

whether someone can have a fair hearing whilst 

they are abroad. 

 

The First-tier Tribunal should address the 

following questions: 

  

1. Has the appellant’s removal pursuant to a 

section 94B certificate deprived the 

appellant of the ability to secure legal 

representation and / or to give instructions 

and receive advice from United Kingdom 

lawyers? 

 

2. If not, is the appellant’s absence from the 

United Kingdom likely materially to impair 

the production of expert and other 

professional evidence in respect of the 

appellant, upon which the appellant would 

otherwise have relied? 

 

3. If not, is it necessary to hear live evidence 

from the appellant? 

 

4. If so, can such evidence, in all the 

circumstances, be given in a satisfactory 

manner by means of video-link? 

  

Given the current difficulties across HMCTS, it is my 

view that some of the AJ principles can readily be 

applied to the present situation. My proposed 

formula would ask: 

(a) Is the appellant able to properly secure and / 

or instruct their legal representative in light of 

the government guidance? 

(b) Is it necessary to hear live evidence from the 

appellant? 

(c) If so, can such evidence, in all the 

circumstances, be given in a satisfactory 

manner by means of a video link? 

 

It may be many months before any sort of 

‘normality’ returns to the tribunal.  It will therefore be 

of fundamental importance that serious thought is 

given to whether an appellant can satisfactorily 

give their evidence remotely. The desire of the 

Tribunal to keep cases progressing should not be 

allowed to prevent an appellant having a fair 

hearing. For many people having their hearing 

heard remotely will, very probably, be fair and just. 

However, for others entering the ‘remote’ arena is 

fraught with dangers and potential pitfalls. Careful 

thought will need to be given as to whether, in the 

grand scheme of things, it is in the appellant’s 

interests to take that road. 
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 36 Emergency  

Powers Group 

 

The Emergency Powers Group are a 

team of specialist barristers whose 

membership has advised and trained 

clients for several years about emergen-

cy powers legislation.  

 

The group is made up of public and 

criminal lawyers, who advise local au-

thorities, the police, and other prosecut-

ing authorities on their duties and pow-

ers in emergencies.  

 

Members of the Group also act for pri-

vate individuals and businesses affect-

ed by or-ders made under the Public 

Health (Control of Disease) Act 1984. 

These cases are sensitive by their very 

nature with reputations and livelihoods 

at stake.  

 

The Covid-19 pandemic has led to new, 

untested, emergency legislation. The 

group has urgently re-organised itself to 

assist with the queries and litigation that 

will arise. The group offers prompt ad-

vice and assistance to prosecuting au-

thorities, to defence firms, and directly 

to members of the public.  

 

Emergency powers law has been 

changing swiftly over the past few 

months. You can read analysis of the 

legal situation in the Emergency Powers 

Blog HERE.  

https://36group.co.uk/emergency-powers-group

