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Introduction

Knowledge is power. Nowhere is that more true than in matters of conservation. What were the
results of tests undertaken on the smoke plume from the nearby refinery? What pollutants were
discharged into that protected estuary? What hazardous chemicals are being transported through our
village? The necessary information may well be available to the interested member of the public,
not through the Freedom of Information Act 2000,1 but through the Environmental Information
Regulations 2004.

An access to environmental information regime has been in place since 1992, in the form of
the Environmental Information Regulations 1992, as amended. The introduction of replacement
regulations in England, Wales and Northern Ireland (and of similar regulations in Scotland) ensures
compliance with the UK’s commitments under the Aarhus Convention and with EU Directive
2003/4. Recital 1 of the directive declares that:

‘‘Increased public access to environmental information and the dissemination of such
information contribute to a greater awareness of environmental matters, a free exchange
of views, more effective participation by the public in environmental decision making and,
eventually, to a better environment.’’

Philip Coppel presented an extensive overview of the 2004 Regulations in this Journal in his article
entitled ‘‘Environmental Information—the New Regime’’.2 It is not the purpose of this article to
revisit the basic structure of the regulations, which was amply covered by that article, but rather to
highlight some developments that have taken place in the four years since then.

The scope of the Directive

There have been a number of cases in the European Court of Justice on the scope of the directive,
one of which is worthy of note. In Azelvandre,3 the court held that the purpose of the directive was
to provide access to information which would not otherwise be disclosed. It was not to provide a
further basis for restricting public access to information which would otherwise be disclosed.4 In that
case, Mr Azelvandre requested the Mayor of the Commune de Sausheim to disclose each release of
GMOs taking place within that commune, the public notice relating to each release, the planting

1 Environmental information is exempt from disclosure under the Act to the extent that its disclosure falls under the regulations: see s.39 of
the Act. In Kirkaldie v The Information Commissioner (Appeal No. EA/2006/001), the Information Tribunal pointed out that, if the requested
information properly comes within the scope of the regulations, it is except information under the Act and the Authority is obliged to deal
with the request as if made under the regulations, notwithstanding the fact that the applicant expressly made his request under the Act.

2 Philip Coppel, ‘‘Environmental Information—the New Regime’’ [2005] J.P.L. 12.
3 Commune de Sausheim v Pierre Azelvandre (C-552/07) February 17, 2009.
4 Azelvandre, Advocate General’s Opinion at point 55.
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record identifying the parcel of land that had been planted, and the prefectoral covering letter relating
to those documents. The relevant authority indicated that it was prepared to disclose the public
notice and the first page of the prefectoral covering letter, but nothing else. On appeal, the Conseil
d’État requested the ECJ’s opinion, inter alia, as to whether disclosure of the relevant information
could be withheld under EU Directive 2003/4 on grounds of public security notwithstanding that
it should prima facie be disclosed under Council Directive 90/220 on the deliberate release into the
environment of genetically modified organisms. In answering that question in the negative, the court
held that a Member State cannot invoke the provisions of the directive in order to refuse access to
information which should anyway be in the public domain under another directive.

Code of Practice

Under reg.16 of the regulations, the Secretary of State is empowered to issue, and from time to
time revise, a code of practice providing guidance to public authorities as to the practice which it
would, in the Secretary of State’s opinion, be desirable for them to follow in connection with the
discharge of their functions under the regulations. In February 2005, the Secretary of State issued his
‘‘Code of Practice on the discharge of the obligations of public authorities under the Environmental
Information Regulations 2004’’.5

Is the information sought environmental information?

There is a very wide definition of environmental information given in reg.2 which has been lifted
verbatim from art.2(1) of the directive6: by way of example, in Archer v The Information Commissioner,7

the Information Tribunal held that information relating to possible prosecution or enforcement
action for breaches of planning legislation was information on measures affecting land and landscape
under reg.2(1)(a) and (c) and was therefore environmental information.

Is the body a public authority?

One of the first questions that an applicant must ask is whether the body holding the environmental
information is a public authority. The definition of public authority given in art.2 of the directive
has been rather inelegantly grafted on to the English Regulations.

By reg.1(2) of the regulations:

‘‘‘Public authority’ means—

(a) government departments;
(b) any other public authority as defined in section 3(1) of the Act8, disregarding for this

purpose the exceptions in paragraph 6 of Schedule 1 to the Act, but excluding—

5 http://www.ico.gov.uk/upload/documents/library/environmental_info_reg/detailed_specialist_guides/environmental_information_regulations_code_of_
practice.pdf [Accessed December 10, 2009]

6 The definition is purposefully made all-embracing. In Mecklenburg (C-321/96) [1998] E.C.R. I-3809, the ECJ at [20] held that the
Community legislature purposely avoided giving any definition of information relating to the environment which could lead to the exclusion
of any of the activities engaged in by the public authorities. On the other hand, the directive is not intended to give a general and unlimited
right of access to all information held by public authorities which has a connection, however minimal, with one of the environmental factors
mentioned in art.2. To be covered by the right of access it establishes, such information must fall within one or more of the categories set out
in that provision: see Glawischnig (C-316/01) [2003] E.C.R. I-5995.

7 Archer v The Information Commissioner, Appeal No: EA/2006/0037.
8 i.e. the Freedom of Information Act 2000. For the purposes of the Act, public authorities are for the most part designated rather than

defined.
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(i) any body or office-holder listed in Schedule 1 to the Act only in relation to information
of a specified description; or

(ii) any person designated by Order under section 5 of the Act;

(c) any other body or other person that carries out functions of public administration
(d) any other body or other person, that is under the control of a person falling within

sub-paragraphs (a), (b) or (c) and—

(i) has public responsibilities relating to the environment;
(ii) exercises functions of a public nature9 relating to the environment; or
(iii) provides public services relating to the environment.’’

In Port of London Authority v The Information Commissioner10 the Information Tribunal ruled that
the Port of London Authority was a public authority within the meaning of reg.2(2)(c). So far as
functions of public administration are concerned, the tribunal identified a range of regulatory and
policing functions contained in the Port of London Authority Act 1968, including the issue of River
Works licences, somewhat akin to planning decisions, which clearly demonstrated that the PLA
performed functions of public administration.

By contrast, in Network Rail Ltd v The Information Commissioner,11 the Information Tribunal, following
a full review of Network Rail’s history, its incorporation and its powers, held that it did not carry
out functions of administration either private or public, was not a public body and so was not caught
by the regulations.

The first steps

Information available by electronic means

The first thing to note is that public authorities are, by virtue of reg.4, under a duty in respect of
the environmental information that they hold progressively to make the information available to the
public by electronic means which are easily accessible. Paragraph 5 of the Code of Practice advises
authorities to give consideration to making web sites accessible to all and simple to use, so that
information can be readily found, for example by enabling search functions and having an alphabetical
directory as well as tree structures. Information should not be ‘‘buried’’ in a site. So the first step is
to search the authority’s website or sites to see whether the information has been published.

Requesting the information

If that proves unsuccessful, the next step is obviously to ask for the information. Note that (1)
requests for environmental information need not be in writing; and (2) there is no requirement
for the applicant to state his interest. Note also that the regulations contain no equivalent to the
‘‘appropriate limit’’ exemption under s.12 of the Act.12 But to say that a request must be made

9 There is case law in the field of human rights as to when a body is exercising functions of a public nature: see Parochial Church Council for the
Parish of Aston Cantlow and Wilmcote with Billesley v Wallbank [2003] UKHL 37; [2004] 1 A.C. 546; and R. (on the application of Susan Weaver) v
London & Quadrant Housing Trust [2008] EWHC 1377 (Admin); [2009] 1 All E.R. 17.

10 Port of London Authority v The Information Commissioner, Appeal No. EA/2006/0083.
11 Network Rail Ltd v The Information Commissioner, Appeal Nos EA/2006/0061 and EA/2006/0062.
12 No obligation on a public authority to comply with a request for information if the authority estimates that the cost of complying with

the request would exceed the appropriate limit. The appropriate limit is such amount as may be prescribed in regulations, currently £600 for
an authority listed in Pt I of Sch.1 and £450 for any other Sch.1 authority: see the Freedom of Information and Data Protection (Appropriate
Limit and Fees) Regulations 2004.
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raises three further questions. How does the applicant know whether the public authority is holding
the information? What happens if he does not know exactly what information the public authority
possesses? How accurately must he describe the information?

By virtue of reg.9, the authority is under a general duty to provide reasonable advice and assistance
to applicants and prospective applicants. Paragraph 10 of the Code of Practice advises authorities that
appropriate assistance would include:

• providing an outline of the different kinds of information that might meet the terms of the
request;

• providing access to detailed catalogues and indexes, where these are available, to help the
applicant ascertain the nature and extent of the information held by the authority;

• providing a general response to the request setting out options for further information that
could be provided on request;

• advising the person that another person or agency (such as a Citizens Advice Bureau) may
be able to assist them with the application or make the application on their behalf.

The best advice is to frame the request for environmental information in as broad terms as possible.
If the request has been formulated in too general a manner, the authority is required to ask the
applicant as soon as possible and in any event no later than 20 working days after the date of receipt
of the request, to provide more particulars in relation to the request; and it must assist the applicant in
providing those particulars. Paragraph 17 of the Code of Practice rather tellingly advises authorities
to bear in mind that applicants cannot reasonably be expected to possess identifiers such as a file
reference number, or a description of a particular record, unless this information is made available by
the authority for the use of applicants. Moreover, as the Information Tribunal observed in Archer v
The Information Commissioner13:

‘‘. . . [O]ften a person seeking information will not be able to identify or describe precisely the
document containing the information he is seeking. He may not even know it exists, much less
whether it contains the information he wants. In such cases, the best he may be able to do is to
frame his request by reference to the information he is seeking rather than by reference to a spe-
cific document, and to rely on the public authority to identify the document(s) containing the
information, or to seek clarification from the applicant pursuant to its duty to assist and advise.’’

The fundamental duty

Under reg.5, the fundamental duty of an authority that holds environmental information is to make
it available on request. In Finn-Kelcey v Milton Keynes BC,14 there was an application for planning
permission for a wind farm. The local planning authority had requested the developer to provide it
with raw wind data obtained from an anemometer mast on site. In response, the developer sent the
authority five CDs together with hard copies of a document entitled ‘‘Supplemental Environmental
Information’’ consisting of a one-page overview, two tables and 16 appendices. The hard copy was
placed on the relevant planning file and sent to objectors, but not the developer’s covering letter or
the CDs. The issue for the Court of Appeal was whether the authority had made the environmental
information available to the objectors. It was conceded that there was no obligation on the authority

13 Appeal No. EA/2006/0037.
14 Finn-Kelcey v Milton Keynes BC [2008] EWCA Civ 1067.
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actually to send15 the information to them, but it was argued that the information must be reasonably
available. Keene L.J.16 said:

‘‘It seems to me that the way in which technical information is ‘made available’ is bound to
vary and these days will often consist of the use of some electronic format, whether on CD,
memory stick or some other method. There can be no objection to that, but it means that the
traditional planning file, well suited to hard copy paper documents, will not always be easy to
use for such electronic material . . . The important thing in such cases is that those interested
should be informed that the material is available’’. (emphasis added)

The court held that there was sufficient reference in the ‘‘Supplemental Environmental Information’’
document to alert the objectors to the fact that the full data were available in electronic format. No
one on behalf of the objectors had asked for sight of such data. In the circumstances where the paper
document indicated to any interested reader that there were raw wind data available and that they
could be obtained on request, the information was made available in the sense required by the 2004
Regulations and by the European Directive.

By reg.5(6), any enactment or rule of law that would prevent the disclosure of information in
accordance with the regulations shall not apply. The basic duty in reg.5(1) to make environmental
information available on request cannot be read as authorising subsequent use of the information in
breach of third party rights. Regulation 5(6) relates only to the disclosure of the information, not to
subsequent use of the information disclosed. There is nothing else in the regulations that disapply
enactments or rules of law relating to such subsequent use.17

The authority’s decision

Assuming that the authority is in receipt of a valid request, it must now decide whether or not to
make that information available to the applicant. If it decides to do so, it must make the information
available as soon as possible, but in any event no later than 20 working days after the date of receipt
of the request: see reg.5(2). The 20-day time-limit can be extended to 40 working days if the
complexity and volume of the information requested means that there cannot be compliance within
the 20 working days deadline: see reg.7(1).

The Authority has a discretion to charge the applicant an amount ‘‘which the public authority
is satisfied is a reasonable amount’’18 for making the information available. In Markson v The
Information Commissioner,19 the appellant challenged the charge made by a local planning authority
for photocopying pages of a planning file. The Information Tribunal upheld the Commissioner’s
determination that the authority had complied with the regulations. It held that, in deciding the
reasonableness of a charge, the Commissioner was required to consider, first, whether the council
honestly believed that the charge structure it had set out did not exceed a reasonable one and, if it
did so believe, to consider, secondly, whether that belief was Wednesbury unreasonable.

15 Surely a sensible concession.
16 Finn-Kelcey [2008] EWCA Civ 1067 at [41].
17 See Office of Communications v Information Commissioner [2009] EWCA Civ 90 at [49].
18 Environmental Information Regulations 2004 reg.8(3).
19 Appeal No. EA/2005/0014.
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Refusing the request20

General considerations

Recital (16) of the directive says that the right to information means that the disclosure of information
should be the general rule and that public authorities should be permitted to refuse a request for
environmental information only in specific and clearly defined cases. Grounds for refusal should be
interpreted in a restrictive way whereby the public interest served by disclosure should be weighed
against the public interest served by the refusal.

Thus reg.12(1) of the regulations requires an authority to apply a twofold test when considering
refusal. First, does the information fall within one or more of the exceptions set out in paras (4) or
(5) of reg.12? If so, is the public interest in making the information available outweighed by that in
maintaining the exception? The latter test must be addressed in the first instance by the authority and
represents a fairly substantial hurdle against non-disclosure. In Office of Communications v Information
Commissioner,21 the Court of Appeal considered the public interest requirement. The court held:

1. Where more than one exception is found to apply, they must at some point be considered
together for the purpose of the public interest balancing exercise. Richards L.J. said22:

‘‘Of course, it may be convenient in a particular case to proceed in the first place exception
by exception, considering whether each exception applies and, if it does, whether the public
interest in maintaining it outweighs the public interest in disclosing the information. There is
no objection to that course provided that the matter is also looked at in the round at the end of
the process by considering whether the aggregate public interest in maintaining the applicable
exceptions outweighs the public interest in disclosure.’’

2. Although the regulations do not spell out what can and cannot be taken into account by way
of the public interest in disclosure, some relevant considerations can readily be derived from
the directive: for example, a greater awareness of environmental matters, free exchange of
views and more effective participation by the public in environmental decision-making.23

Potentially exempt information is dealt with in two categories or classes—under reg.12(4), where
the information falls into one of five classes and under reg.12(5) where disclosure would adversely
affect a number of interests. Where an item of information falls within one of the classes identified
in reg.12(4) it is not necessary, for the provisions of reg.12(1) and (2) to be engaged, that prejudice
to any particular interest should be disclosed. When reg.12(5) is in issue, it is.24 That is an important
distinction.

Class exemptions

Regulation 12(4) permits the authority to refuse to disclose information on one or more of the
following grounds:

20 See Mrozek and J’äger (C-335/94) [1996] E.C.R. I-1573, where the ECJ held that derogation from the general rules laid down by a
directive may not be interpreted in such a way as to extend its effects beyond what is necessary to safeguard the interests which it seeks to
secure. Furthermore, the scope of the derogations which it lays down must be construed in the light of the aims pursued by the directive.

21 Office of Communications [2009] EWCA Civ 90.
22 [2009] EWCA Civ 90 at [42].
23 [2009] EWCA Civ 90 at [56].
24 See Exports Credits Guarantee Department v Friends of the Earth [2008] Env. L.R. 40 QBD, per Mitting J. at [23].

[2010] J.P.L., Issue 3  2010 Thomson Reuters (Legal) Limited and Contributors



316 The Environmental Information Regulations 2004—An Update

‘‘(a) it does not hold that information when an applicant’s request is received;
(b) the request for information is manifestly unreasonable;
(c) the request for information is formulated in too general a manner and the public authority

has complied with regulation 9 [i.e. it has given appropriate advice and assistance to try to
identify the material information];

(d) the request relates to material which is still in the course of completion, to unfinished
documents or to incomplete data25; or

(e) the request involves the disclosure of internal communications.’’

These exemptions need no further comment with the exception of subparas (b) and (e). So far as
subpara.(b) is concerned, since it is unnecessary for an applicant to justify his request,26 when will that
request become ‘‘manifestly unreasonable’’? The Code27 suggests that ‘‘cost may be relevant when
considering whether to apply the exceptions relating to ‘manifestly unreasonable’ or ‘too general’’’.
But there is no upper cost limit prescribed by the regulations. That being so, it is somewhat difficult
to understand how the cost of provision could render the request unreasonable, particularly since the
authority is permitted to make a charge.

So far as subpara.(e) is concerned, reg.12(8) provides that ‘‘[f]or the purposes of paragraph (4) (e),
internal communications includes communications between government departments’’. In Exports
Credit Guarantee Department v Friends of the Earth,28 Mitting J. held that the Information Tribunal
had not erred in deciding that correspondence between the Export Credits Guarantee Department
and other government departments relating to a proposed scheme to develop offshore oil and gas
fields in the habitat and feeding grounds of endangered white whales should be disclosed under the
regulations. Two points of importance arise from that case. First:

‘‘There is a legitimate public interest in maintaining the confidentiality of advice within
and between government departments on matters that will ultimately result, or are expected
ultimately to result, in a ministerial decision. The weight to be given to those considerations
will vary from case to case . . . But I can state with confidence that the cases in which it will
not be appropriate to give any weight to those considerations will, if they exist at all, be few
and far between.’’29

Secondly, since reg.12(4)(e) is a class exemption, issues of harm are irrelevant in determining whether
or not the exemption applies. However, in considering whether the public interest in maintaining
the exemption outweighs the public interest in disclosure of the information sought, it is relevant to
consider what specific harm would follow from the disclosure of the information in question.30

Prejudicial exemptions

More difficulty may arise with the exceptions under reg.12(5),31 namely that the disclosure would
adversely affect:

25 For an example, see Maile v Wigan MBC [2001] Env. L.R. 11.
26 See in particular the strong advice given in para.16 of the Code.
27 Code, para.20.
28 Exports Credits [2008] Env. L.R. 40. See also Lord Baker v The Information Commissioner (Appeal No. EA/2006/0043).
29 Exports Credits [2008] Env. L.R. 40 at [38].
30 [2008] Env. L.R. 40 at [27]–[29]
31 Note that ‘‘to the extent that the environmental information to be disclosed relates to information on emissions, a public authority shall

not be entitled to refuse to disclose that information under an exception referred to in paragraphs (5)(d) to (g)’’: see reg.12(9).
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‘‘(a) international relations, defence, national security or public safety;
(b) the course of justice, the ability of a person to receive a fair trial or the ability of a public

authority to conduct an inquiry of a criminal or disciplinary nature’’.

In a number of cases, exemption (b) has been applied to withhold the disclosure of information
subject to legal professional privilege, the justification being that disclosure would adversely affect
the course of justice.32 The strong public interest in maintaining legal professional privilege means
that strong countervailing considerations need to be adduced to override that public interest.33

Another area that might be adversely affected is:

‘‘(c) intellectual property rights’’ .34

The interference with intellectual property rights was one of the reasons for refusal given by the
authority in Office of Communications v Information Commissioner.35 In that case, there was a request
to Ofcom for details of ‘‘each mobile phone base station held in the Sitefinder database’’ in order
to carry out epidemiological research. The request was refused on the grounds that the exceptions
provided in reg.12(5)(a) and (c) applied. The case proceeded through various levels of appeal until it
finally reached the Court of Appeal.

It was common ground that, by virtue of the provisions of the Copyright and Rights in Database
Regulations 1997, the mobile phone operators held a database right in the information sought.
The Commissioner found that disclosure of the information would have an adverse effect on the
intellectual property rights of the operators and that subpara.(c) of reg.12(5) therefore applied.
However, he held that the public interest balance came down in favour of making the information
available since disclosure of the Sitefinder database would be of value in epidemiological investigations
because it could be ‘‘searched, sorted or otherwise manipulated for statistical and illustrative purposes’’.
Ofcom argued that the information could not be used in that way without breaching the intellectual
property rights of the operators and that it was therefore not open to the Commissioner to rely
on such unlawful use as giving rise to a public interest benefit. Thus one of the issues before
the Court of Appeal was whether the Commissioner fell into error by taking into account, as an
aspect of the public interest in disclosure, the ‘‘benefit’’ arising from use of the information for
epidemiological research even though such use would be in breach of the intellectual property rights
of the operators.

The court found that there was no error on the part of the Commissioner and that his decision was
not Wednesbury unreasonable. In the judgment of Richards L.J. [54] to [59] are worth detailed study,
but the essence of his reasoning can be found in the following passages:

‘‘. . . [S]ince an adverse effect on intellectual property rights is the subject of a specific exception
under Regulation 12 (5) (c), it is obvious that breaches of intellectual property rights can and
must be taken into account both in determining the application of the exception and in assessing
under Regulation 12 (1) (b) the public interest in maintaining the exception. It is plain, too, that

32 See Hogan & Oxford City Council v The Information Commissioner (EA/2005/0026 and EA/2005/0030); Kirkaldie v The Information
Commissioner and Thanet DC (EA/2006/001); Archer v The Information Commissioner (EA/2006/0037) and Boody v The Information Commissioner
(EA/2007/0074).

33 See Bellamy v The Information Commissioner (EA/2005/0023), a FOI Act case.
34 See paras 17 and 18 to the Foreword to the Code.
35 Office of Communications [2009] EWCA Civ 90.
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regard can and must be had not just to the immediate effect of disclosure but also to its wider
consequences, including subsequent use of the information disclosed . . . The legislative scheme
involves a weighing of pros and cons, with a presumption in favour of disclosure and in the
context of a strong legislative policy of promoting access to, and dissemination of, information.
Where use of information in breach of intellectual property rights has beneficial as well as
adverse consequences, the proposition that only the adverse consequences can be taken into
account seems to me to run wholly counter to that scheme’’ (emphasis added).

Another area is confidentiality:

‘‘(d) the confidentiality of the proceedings of that or any other public authority where such
confidentiality is provided by law;

(e) the confidentiality of commercial or industrial information where such confidentiality is
provided by law to protect a legitimate economic interest’’.

The reference to ‘‘confidentiality’’ in exemption (e) brings into play the law relating to confidential
communications. This is a fairly complex area of law which has recently seen some interesting
developments:

‘‘For a duty of confidentiality to be owed, other than under contract or statute, the information
in question has to be of a nature and obtained in circumstances such that any reasonable person
in the position of the recipient ought to recognise that it should be treated as confidential.’’36

To similar effect is the passage found at para.421 of Halsbury’s Laws of England, Vol.8(1) (2003
reissue):

‘‘In both contract and equity, an obligation of confidence will be impliedly constituted when
material is imparted in circumstances which make it clear that it is being communicated subject
to restrictions of confidentiality.’’

The Code (at para.53) contains some useful advice:

‘‘A public authority should only accept information from third parties in confidence if it is
essential to obtain that information in connection with the exercise of any of the authority’s
functions and it would not otherwise be provided. Even in these circumstances, it will be
necessary to explain the relevance of the public interest test and the fact that there could
be circumstances in which the public interest in disclosure equals or outweighs the adverse
effects of disclosure on a third party. In addition, public authorities should not agree to
hold information received from third parties ‘in confidence’ which is not confidential in
nature.’’

Finally, the Court of Appeal in Office of Communications v Information Commissioner noted37 that
although ‘‘the very act of disclosure is likely to destroy the confidentiality of the information and to
prevent the bringing of a claim for breach of confidence to prevent or restrict post-disclosure use of
the information’’, nevertheless ‘‘any benefit arising from such post-disclosure use can unquestionably
be taken into account as part of the public interest in favour of disclosure’’.

36 See Napier v Pressdram Ltd [2009] EWCA Civ 443; Times, June 2, 2009, per Toulson L.J.
37 Office of Communications [2009] EWCA Civ 90 at [58].
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A further exception relates to:

‘‘(f) the interests of the person who provided the information where that person—

(i) was not under, and could not have been put under, any legal obligation to supply it
to that or any other public authority;

(ii) did not supply it in circumstances such that that or any other public authority is
entitled apart from these Regulations to disclose it; and

(iii) has not consented to its disclosure’’.

Note that this exception applies only to information voluntarily provided by the third party as distinct
from information provided pursuant to a legal obligation.

Another exception concerns:

‘‘(g) the protection of the environment to which the information relates’’.

An example would be where the information requested related to the location of an endangered or
rare species.

Personal data

Article 4.2(f) of the directive protects,

‘‘. . . the confidentiality of personal data and/or files relating to a natural person where that
person has not consented to the disclosure of the information to the public, where such
confidentiality is provided for by national or Community law’’.

Translating that provision into domestic law, reg.13 sets out complicated provisions,38 incorporating
reference to the Data Protection Act 1998, that entitle the authority to refuse the release of personal
data of which the applicant is not the data subject. It is not possible within the constraints of this
article to analyse them in detail. However, personal data is exempt if disclosure would breach one
of the data protection principles. Generally this will mean considering whether it is unfair to release
the information and balancing the necessary public interest in disclosure against the interests of the
individual under the first principle.

Examples of where disclosure was withheld under this exemption are Young v The Information
Commissioner39 where the names, addresses and particulars of third-party complainants in planning
enforcement proceedings were properly withheld; and Dainton v The Information Commissioner,40

where evidence forms compiled by third parties concerning an application to modify the definitive
map maintained by the council under the Wildlife and Countryside Act 1981 were properly
withheld.

38 Some assistance can be derived from the DCA Guidance on the similar s.40 exemption in the Freedom of Information Act 2000: see
http://www.foi.gov.uk/guidance/exguide/sec40/index.htm [Accessed December 10, 2009].

39 Young v The Information Commissioner, EA/2007/0048.
40 Dainton v The Information Commissioner, EA 2007/0020.
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Conclusion

In the four years since Philip Coppel’s article was published, there have been considerable
developments in this area of the law. The Secretary of State has issued a Code of Practice,
which is generally helpful and to which reference should be made whenever an issue of disclosure
of environmental information arises. In addition, there have been two important decisions in the
Court of Appeal and a number of interesting and illuminating cases before the Information Tribunal.
Those developments, which have clarified the law, have generally been favourable to those seeking
disclosure of environmental information. The initial uncertainty over the scope and meaning of the
regulations coupled with a natural governmental instinct for secrecy and non-disclosure appear to
have been replaced, at least to some extent, with a greater willingness to disclose information. And
that, after all, was the purpose of the directive and the regulations that followed it.
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