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Correct approach to family life created during precarious immigration status 
(GM (Sri Lanka) v Secretary of State for the Home Department) 

 
17/10/2019 
 

Immigration analysis: Rajiv Sharma, barrister at the 36 Group, examines the Court of Appeal's decision 
concerning the respondent secretary of state's decision to remove the appellant foreign national, whose leave 
to remain expired months after she had married and had a child in the UK with another foreign national who, 
at the time of the decision, still had leave to remain for another three years. The court held that the decision of 
the First-tier Tribunal (FTT) upholding the respondent's decision had been based upon non-consideration of 
relevant facts and misapplications of the appropriate tests in law. The court therefore set aside the FTT's 
judgment, as well as the affirming judgment of the Upper Tribunal (UT) and the respondent's initial decision. 

GM (Sri Lanka) v Secretary of State for the Home Department [2019] EWCA Civ 1630, [2019] All ER (D) 57 (Oct) 

 
What are the practical implications of the judgment? 

The appeal concerns the correct approach to immigration appeals based on the right to respect for family life and 
brings together various judgments of the courts providing guidance on the topic. In that way, this decision can be seen 
as a compilation or one-stop decision for those wishing to understand where the case law stands on Appendix FM and 
paragraph 276ADE of the Immigration Rules, section 55 of the Borders, Citizenship and Immigration Act 2009, section 
117B of the Nationality, Immigration and Asylum Act 2002 (NIAA 2002) and Article 8 of the European Convention on 
Human Rights (ECHR). 
 

What was the background? 

The appellant is a Sri Lankan national who had originally entered the UK on 18 January 2010 as a student (Tier 4). 
She met her husband in or around January 2011 and they married on 13 August 2012. Although she had leave to 
remain at the time of her marriage, that expired on 30 May 2013. She made an asylum and human rights claim on 1 
September 2014, which the respondent refused. 

The appellant’s husband, also a Sri Lankan national, had limited leave to remain at the time of her claim and her 
appeals before the FTT and UT. 

The appellant and her husband have two children—one born in 2012 and the other by the time of the appeal before 
the FTT. 

The FTT dismissed the appeal on Article 8 of the ECHR and asylum grounds (but the latter is not material to the 
current decision). 

The appeal was considered under Article 8 of the ECHR ‘outside of the Rules’ because the appellant’s husband, as a 
person with only limited leave, did not have the requisite status to sponsor the appellant under the Rules. 

The appellant secured permission to appeal to the UT, which upheld the decision of the FTT. 

By the time the matter came before the Court of Appeal, the appellant’s husband and children had been granted 
indefinite leave to remain (ILR). The basis of the grant for the husband was said to be a completion of a period of 
discretionary leave under the ‘legacy’ scheme. His children were granted ILR in line with his status. 
 

What did the Court of Appeal decide? 

The court found that the FTT and UT had erred in dismissing the appellant’s appeal. The clear and structured 
judgment found that the FTT had failed to: 
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•  consider the nature of the rights that the appellant's family members might have to relinquish in order to 
leave and reside with her in Sri Lanka (paragraphs 33–34) 

•  recognise, or at least record, that the 'little weight' provision in NIAA 2002, s 117B(5) applies only to 
private life, not family life, and NIAA 2002, s 117B(4) applies only where the relationship or private life 
has been ‘established by a person at a time when the person is in the United Kingdom unlawfully’ and 
therefore was of no application in the instant appeal (paragraph 37) 

•  consider whether the appellant and her husband had the explicit awareness of what was said to be the 
precariousness of the husband’s status (paragraph 40) 

•  treat the interests of the children properly as a primary consideration (paragraph 44) 
•  apply a proportionality assessment of the husband's having to return to Sri Lanka with the appellant and 

their children and had instead applied an overly narrow test of his ability to do so (paragraph 53) 

The court helpfully sets out and analyses the relevant case law while also giving six useful points of guidance 
(paragraphs 24–31). Anyone wishing to gain an instant understanding of the state of play in such cases should 
carefully examine that analysis. 

Importantly, the court clarifies an important point on principle when revealing that the respondent had granted ILR to 
the appellant's husband and children (paragraph 7)— 
 

‘The position of the family has materially changed in the period elapsing between the FTT judgment and 
this appeal. This means that in this appeal we must consider to what extent the decision we take reflects 
the most up-to-date position. This raises a point of principle. When a court is required to address an 
issue relating to fundamental norms or human rights, that court must ensure that any order that it makes 
is also compliant with such rights. Under section 6 of the Human Rights Act 1998, all public bodies, 
including courts, must apply the Act and thereby the ECHR. It follows that if an appellate court finds that 
a lower court or tribunal acted lawfully by reference to the evidence before it but that, based upon the 
facts now known to the appeal court, to uphold the decision would violate fundamental norms, then the 
appellate court must ensure that the decision it takes is compliant with the law.’ 

 

This point of principle goes to the criticism of the respondent regarding the failure to pragmatically agree to reconsider 
the matter following the grant of ILR to the appellant’s family (paragraph 60). The remedy provided by the court was to 
require the respondent to reconsider the appellant’s application (paragraph 62). 

I am not sure how paragraph 7 and the overall approach and leaning towards pragmatism would fit within the current 
statutory regime, which would deem the grant of settled status to the appellant’s family a 'new matter' over which the 
tribunal or court would have no jurisdiction. Pragmatism would suggest that the (in my view) nonsensical provision 
would simply be repealed. But the conduct of the respondent in this case indicates the absence of pragmatism that 
often operates within these appeals. 
 

Case details 

 
•  Court: Court of Appeal, Civil Division 
•  Judge: Green and Simler LJJ 
•  Date of judgment: 4 October 2019 

 

Interviewed by Robert Matthews. 

The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor. 
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