
Barristers - Mediators - Arbitrators 

36 Bedford Row 

London WC1R 4JH 

 T 020 7421 8000 

F 020 7421 8080 

civilclerks@36bedfordrow.co.uk 

www.36bedfordrow.co.uk 

Consumer Protection from Unfair Trading Regulations 

Welcome to the first of a regular series of case-law updates and breaking legal news 

from the Consumer Team at 36 Bedford Row. Members of the team advise and   

represent clients in courts at all levels and are accredited to accept direct access 

instructions. Members have substantial expertise in the field, including the conduct 

of trading  standards prosecutions; consumer and business protection litigation; civil 

enforcement under the Enterprise Act and Consumer Credit cases. 

Nadia Silver - Editor & Consumer Team member 

Consumer E-Shot  

May 2015 

Secretary of State for Business, Innovation and Skills v PLT Anti-Marketing 

Limited (2015) EWCA Civ 76 

Can the question of whether information is “material” and is therefore required to be  

supplied to consumers under the Consumer Protection from Unfair Trading Regulations 

2008 reg.6 be decided as a preliminary issue to a winding up petition? No, held the Court 

of Appeal: the issue was heavily dependent on context and should not have been     

decided when the factual circumstances were in dispute.   

PLT offered a service to consumers of reducing unwanted marketing calls by registering 

them with the Telephone Preference Service (TPS) and Mail Preference Service (MPS) for 

a regular fee. The Secretary of State presented a public interest winding-up petition on 

various grounds including that the company breached CPUT r. 6 by failing to inform    

consumers that they could register directly for both services free of charge.  In the lower 

court the judge treated as a preliminary issue to the petition the question of whether the 

company were in breach of r. 6.  He found that there was such a breach on the basis 

that the information that these services were available free of charge was “material  

information” within reg.6(1)(a).  

On appeal, the parties agreed that the Court could properly follow Briggs LJ’s earlier 

judgment on the meaning of ‘material information’ in OFT v Purely Creative [2011] EWHC 

106 (Ch), in particular that: “the key to understanding this paragraph is the concept of 

"need". The question is not whether the omitted information would assist, or be relevant, 

but whether its provision is necessary to enable the average consumer to take an informed 
transactional decision.”  

In Purely Creative, Briggs LJ said that the average consumer is defined as being          

reasonably well-informed, reasonably observant and circumspect: the requirement to 

make those assumptions reflects the common sense proposition that the UCPD exists to 

protect consumers who take reasonable care of themselves, rather than those who are 

ignorant, careless or over-hasty.  In the instant case, it was held that the court’s starting 

point should be that the average consumer would shop around for information about         

alternative products before making a purchase. 

Briggs LJ said the judge in the court below had wrongly approached the issue of        

materiality by asking solely whether the average consumer needed the information (per 

Purely Creative) without also taking into account the fact that such a consumer is      

assumed to be reasonably well-informed.  

The Court of Appeal did not find definitively that with this different approach it could not 

be said that the information was “material” (that door therefore remains open).  But it 

emphasised that the commercial practice of PLT had to be considered in all the          

circumstances.  A significant part of the facts of those circumstances remained in       

dispute.  It had therefore been inappropriate for the lower court to consider breach of 

reg.6 as a preliminary issue, and the appeal succeeded.  
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Nemzeti Fogyasztóvédelmi Hatóság v UPC Magyarország Kft (Case C‑388/13) CJEU 16 

April 2015 

The communication, by a professional to a consumer, of erroneous information had to be 

classified as a “misleading commercial practice”, within the meaning of the UCPD, even 

though that information concerned only a single consumer.  The fact that the action of 

the professional concerned took place on only one occasion and affected only a single 

consumer was immaterial.   

It was for the member states to provide for an appropriate system of sanctions with     

regard to professionals who employed unfair commercial practices, while ensuring that 

those sanctions complied, in particular, with the principle of proportionality.  It was in that 

context that due account could be taken of factors such as the frequency of the     

practice complained of, whether or not it was intentional, and the degree of harm 

caused to the consumer. 

The judgment of the CJEU is consistent with the Court of Appeal’s reasoning in the case 

of R v X Ltd [2013] EWCA Crim 818, in which Leveson LJ stated ‘it is clear that a            

commercial practice can be derived from a single incident.’  

Unfair Terms in Consumer Contract Regulations 1999 

Parkingeye Ltd v Beavis and Consumer’s Association [2015] EWCA Civ 402 

  

 

The respondent company operated, for a weekly fee, a car park owned by a third    

party.  It was contractually obliged to offer free parking to the public but was permitted 

to keep any parking charges which it collected for breach of its parking rules, which it 

displayed on notices within the car park.  One such rule was that remaining parked for 

longer than the maximum permitted free period would result in an £85 charge.    The 

notices contained an undertaking that by using the car park motorists accepted their 

liability to pay the charge, if they failed to comply with the rules.  The appellant motorist 

over-stayed and refused to pay the charge on the basis that the clause was an         

unenforceable penalty under the Unfair Terms in Consumer Contracts Regs 1999,        

arguing it was disproportionate to the actual loss suffered by the company. 

  

 

The Court of Appeal endorsed the approach of the county court that, in order to      

determine if a clause was an unenforceable penalty, a number of factors ought to be       

considered including proportionality, deterrence and commercial                                  

justification.  Notwithstanding that the company had suffered no direct financial loss as 

a result of the breach, it was possible to attribute a commercial interest to the operator 

because it was contractually bound to offer free parking and risked losing the contract if 

it were unable to do so.  The principle aim of the charge may have been deterrence 

but a simple comparison of the amount of payment imposed upon one party and the 

actual loss suffered by the other was not the correct approach in determining if the 

clause was a penalty. 

 

Social and commercial factors had to be considered and the underlying test of whether 

the sum was exorbitant and unconscionable should be applied.  Considering the        

provisions of the Protection of Freedoms Act 2012, s. 56 which permitted private car park 

operators to recover parking charges, the operator had not failed to act in good faith: it 

had prominently displayed the conditions for use of the car park and the fact that it had 

profited from the charge was irrelevant.  Appeal dismissed.  (Jonathan Kirk QC and    

David Altaras, of 36 Bedford Row, for the successful respondent company.  The case is 
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R v Beazley and another [2013] EWCA Crim 567 

The Defendants, husband and wife, were convicted of operating a business selling   

counterfeit car-wheel trims (contrary to TMA).  The Recorder at first instance stayed     

confiscation proceedings under POCA on the grounds that they represented an abuse 

of the process of the court.  The Court of Appeal held that it was not oppressive to apply 

the POCA confiscation regime to offenders convicted of TMA offences.  Trade mark   

offences were lifestyle offences for the purposes of POCA, which did real damage to 

those entitled to the profits of a trademark and deprived the manufacturers of the      

legitimate fruits of the research and development of their product and it was proceeds 

which     mattered rather than blame. “...case (to) be remitted to the Crown Court where 

it ought to be dealt with, if at all possible, by the Recorder who has dealt with it thus far, 

although he will now have to deal with it with the benefit of the judgment of this Court.”  

_____________________________________________________________ 

R (on the Application of Virgin Media Ltd) v Munaf Ahmed Zinga (2014) EWCA Crim  

Virgin Media Ltd had lost around £380 million when the Defendant Zinga and others sold 

equipment and software which enabled purchasers to obtain Virgin’s media services 

without payment.  Virgin brought a private criminal prosecution enlisting the assistance of 

the police during the investigation in return for a ‘donation’ from any funds recovered in 

compensation or confiscation proceedings as a result of the prosecution.  Following the 

defendant’s conviction, Virgin Media sought a confiscation order, although they       

themselves had no financial interest in such a course of action (an action for              

compensation was abandoned for other reasons).  

The Defendant sought to stay the proceedings on the basis that pursuit of confiscation by 

a private prosecutor was not permitted by the legislation, nor case law and was         

consequently an abuse of process.  It was held that the right to bring a private             

prosecution was preserved in wide terms by the Prosecution of Offences Act 1985, s. 6 

and that confiscation proceedings fell within the wide definition of criminal proceedings 

in that Act.  Furthermore, the court determined that the words used in s. 6 POCA 2002 

made it clear that the term ‘prosecutor’ was to be read in a wide sense as meaning any 

person permitted to prosecute, and therefore included a private prosecutor.  As to the        

agreement to provide a donation to the police in exchange for their assistance, this 

could be accepted under the Police Act 1996, s.93(1).  As the confiscation order would 

be for the sole benefit of the State, it could not be said that the arrangement amounted 

to an abuse of process.   

Confiscation Proceedings 

Sentencing 

R v Derek George Charles Montague (2015) (unreported) 

 

D was a sole trader who ran a home improvement business. Over a seven-month period 

he had carried out various works in the home and garden of the victim, who was aged 

60. Held – The judge was entitled to take a 3-year starting point when sentencing an   

offender to 42 months' imprisonment for of four counts of fraud and two counts of    

breaching the CPRs, involving overcharging a vulnerable victim for home improvement 

works. Balancing the fact that there was only a loss of £25,000 to the victim against the 

fact that there were two features indicating high culpability, and the fact that it was a 

case of medium impact, he was plainly entitled to decide that it was a category 3 case 

and to adopt the three-year starting point recommended by that category.  © 36 Bedford Row 
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Attorney General’s References 21-23 of 2014 [2014] EWCA Crim 1247 

  

 

Sentences referred by North Yorkshire Trading Standards department.  Two of four men 

convicted of repeatedly defrauding elderly and vulnerable victims, some with dementia, 

over shoddy, over-priced and unnecessary property repairs and for laundering proceeds 

of almost £340,000 had prison sentences of  five years and 30 months increased to seven 

and a half years, and four years imprisonment respectively.  It was held that the           

appropriate focus of attention when conspiracy was pleaded was not victim-by-victim 

and sum-by-sum but the overall picture.  These offences were “mean and carefully 

thought out” and the offending constituted planned, perpetrated dishonesty over eight 

years.  

_____________________________________________________________ 

R (on R (on the application of Hudson) v Liverpool City Council [2015] (unreported)  

The defendant Local Authority took a decision to restructure its trading standards service 

with the result that the number of officers employed were considerably reduced.  The 

claimant sought a judicial review of the decision on the basis that in taking that decision 

the Local Authority had failed to consider its consumer protection duties under domestic 

and European legislation; and had failed to consider the BRDO National Enforcement 

Priorities for Local Authority Regulators (which it was under a duty to do by virtue of s. 11 

of the Regulatory Enforcement and Sanctions Act 2008), many of which related to      

trading standards work.  Under the terms of a settlement between the parties the Local 

Authority undertook to review its restructured trading standards provision taking into     

account those duties and priorities.  The result of that review is due to be published in the 

next three months. (Jonathan Kirk QC and Nadia Silver, of 36 Bedford Row, for the    

claimant, who was supported by Charted Trading Standards Institute in her application.)   

Forthcoming Legislative Changes 

Smoke-free (Private Vehicles) Regulations 2015 

The Regulations come into force 1 October 2015: r. 4 provides that a penalty notice may 

be given by an authorised officer of an enforcement authority where there is reason to 

believe that a person has committed an offence of failing to prevent smoking in a      

vehicle that is smoke-free by virtue of these Regulations. In addition to local authorities, 

police forces are designated as enforcement authorities.  

_____________________________________________________________ 

Deregulation Act 2015 s56 (Website Blocking – IP Crime) 

The Digital Economy Act 2010 ss 17 and 18 created a power to bring in Regulations for 

the blocking of infringing websites. The 2015 Act repeals ss 17 and 18. However, there  

remain means of blocking websites which infringe intellectual property.  The following 

cases are useful illustrations: 

Cartier International AG & Ors v British Sky Broadcasting Ltd & Ors [2014] EWHC 3354 

(Ch) concerned trade marks infringed by use on websites offering counterfeit 

products. Website blocking orders were made under s37(1) Senior Courts Act 

1981.  It was held that “the High Court may by order (whether interlocutory or 

final) grant an injunction […] in all cases in which it appears to be just and     

convenient to do so”.  

1967 Ltd & Ors v British Sky Broadcasting Ltd & Ors [2014] EWHC 3444 (Ch) – another case 

concerning websites infringing copyright. Website blocking orders were in that made  

under s97A Copyright Designs and Patent Act 1988.  
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About 36 Consumer 

 

The 36 Bedford Row Consumer Law  Team, has over 40 years experience and has been involved 

in some of the most complex, important and impacting consumer law cases. The leading      

textbook for consumer lawyers – Trading Standards: Law & Practice – has six authors that are 

members of Chambers, including the two general editors, Jonathan Kirk QC and Bryan Lewin 

MBE. The team has 14 members, including two Silks and has the depth and breadth of expertise 

and experience to deal with the full range of consumer law and trading standards work. The 

team is headed by Jonathan Kirk QC and Deputy Head of Team Cameron Crowe. 

 

As well as being counsel of choice for many local authorities and specialist solicitors throughout 

the country, our barristers also accept instructions directly under the Public Access scheme. 

 
Areas of expertise: 

Confiscation 

CPUT Regs 2008 

Enterprise Act 2002 

EU Product Safety 

Food Safety & Labelling 

IP and Brand Protection 

Private Prosecution 

 

For further details of the services our team can offer, please contact Chris Lane, Civil Practice 

Manager on 0207 421 8020 or email chris@36bedfordrow.co.uk  

 

 

 

 

 

 

 

 

 

 

 

 

Contributors to this edition: Bryan Lewin MBE, Cameron Crowe, Richard Roberts & Nadia Silver.  
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