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“I didn’t think she was fit enough to do the job” 

Chief Constable of Norfolk v Coffey [2019] IRLR 805 

1. The mistreatment of people who are thought to be have a protected 

characteristic (age race sex etc) when they do not would seem to present as 

compelling a case for legal protection as the mistreatment of those who 

actually have that characteristic. Why should it matter whether your job 

application is rejected because you are black or because you are thought to 

be black? 

2. In the recent case of Chief Constable of Norfolk v. Coffey [2019] EWCA 

Civ 1061, the Court of Appeal considered the scope and limits of perception 

discrimination as it applies to disability.  

3. As it turned out however, the real sting is in what the Court had to say about 

the distinction between Direct Discrimination (S.13) and Discrimination 

Arising from Disability (S.15). The message is clear: those who assume that 

a disabled person lacks the capacities required by the role are in danger of 

being held liable for direct discrimination unless they make reasonable 

efforts to verify that belief. 

4. This case concerned a police officer whose hearing was less than optimal but 

who was nevertheless able to perform perfectly adequately as a Police 

Constable in Wiltshire. As a result, she was not disabled when she applied 

for a transfer to Norfolk.   

5. That application was rejected because the decision maker thought that she 

might at some stage in the future suffer further hearing loss and thus be 

subject to restricted duties, becoming a burden on the Norfolk Constabulary. 

6. By the time the case reached the Court of Appeal the issues were  

6.1. was the Claimant less favourably treated because she was perceived as 

being disabled under S.13 of the Equality Act 2010? 
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6.2. was it correct to regard this as a case of direct disability rather than S. 15 

disability related discrimination? 

Perceived Discrimination. 

7. S.13 of the Equality Act 2010 defines direct discrimination as occurring 

where there less favourable treatment “because of” a protected characteristic.  

The Court of Appeal confirmed for the first time that this includes 

“perception discrimination” i.e. where the Respondent treats the Claimant 

less favourably because s/he believes (to some extent mistakenly) in a set of 

facts sufficient if true to amount to a protected characteristic.  An example 

would be rejecting a job application from a person because he is believed to 

be black when s/her is not. 

8. As applied to disability, S. 6 of the Act is such that there will be direct 

(perception) discrimination where the Respondent believes each of the 

following namely that 

a) P has a physical or mental impairment 

and 

b) That the impairment has a substantial and long-term adverse effect on P’s 

ability to carry out normal day to day activities  

9. Each of these elements is further defined in legislation or in case law and the 

Respondent must believe facts sufficient satisfy every element of the 

definition, thought as will be seen the Act sometimes provides alternative 

ways in which the definition may be satisfied. 

10. The difficulty in this case was that, as the ET found, the Respondent did not 

believe the Claimant was disabled at the time her application was refused. 

11. The Claimant relied however on the exception recognized by the Act for 

Progressive Conditions 

12. Paragraph 8 of Schedule 1 of the Act deals with progressive conditions and 

provides that  

(1) This paragraph applies to a person (P) if 
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a) P has a progressive condition. 

b) as a result of that condition P has an impairment which has (or had) an 

effect on P’s ability to carry out day-to-day activities but 

c) the effect is not a substantial adverse effect. 

(2) P is to be taken to have an impairment which has a substantial adverse 

effect if the condition is likely to result in P having such an impairment. 

13. Overruling previous EAT authority, the Court of Appeal held that the 

reference to it being likely that the condition will have the required effect did 

not require it to be probable. It was enough if the effect was something 

which might well happen. 

14. The decision maker in this case believed that the Claimant’s hearing might 

deteriorate to the point where she was on restricted duties. That being so, it 

was clear, subject to one point, that she believed the Claimant was suffering 

from a progressive condition and thus that she was disabled. 

 

Ordinary Date to Day Activities. 

 

15. The Respondent argued that the decision maker’s belief in hearing loss was 

not a belief in something that had an impact on ordinary day to day 

activities. Rather it was a belief in an attribute peculiar to front line policing. 

16. This was an unpromising submission rightly rejected by the Court of Appel. 

The Court held that in accordance with European law the phrase “normal day 

to day activities should be given an interpretation which includes the 

activities which are relevant to professional life.” 

17. Perhaps surprisingly however, the Court did however affirm Guidance to the 

effect that there were certain highly specialized activities, such as the skills 

required of a watch maker or a concert pianist which do not amount to 

ordinary days to day activities. 
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18. In this case however, the activities of a front-line police officer which 

involved hearing did count as ordinary day to day activities decision. Thus, 

the decision maker had treated the Claimant less favourably because she 

believed that the Claimant’s condition was one which in future might have a 

substantial adverse effect on such activities. Accordingly, all the 

requirements of perception discrimination were made out. 

A Case of S.15 Discrimination? 

19. The Respondents argued however that the facts which the decision maker 

believed amounted not to S.13 Direct Discrimination but to S.15 

Discrimination. This was because she believed that in future the Claimant 

would lack the capacity to carry out front line duties. She was subject to less 

favourable treatment not because of the disability as such but because of a 

(perceived) something (inability to act as a front-line officer) arising from 

her disability 

20. This was an important argument in relation to this case because the Claimant 

had abandoned her S. 15 claim.  

21. It was also important for three reasons of more general significance. 

22. The first is that S.15 claims are but S.13 claims are not subject to a defence 

of justification.  

23. The second is that S. 23 provides in effect that the employer will have a 

defence to the S. 13 claim if the Claimant lacks the abilities required for the 

post. In such a case, the Claimant is relegated to a S.15 claim. On the face of 

it S.23 allows employers to take account of operational ineffectiveness 

without committing disability discrimination. 

24. The third is that it is far from clear that perception discrimination operates at 

all in relation to S.15. This is because the S.15 applies where  

A treats B unfavourably because of something arising in consequence of his 

disability  

which might be thought to require the Claimant actually to be disabled. 



5 
 

25. As the Court of Appeal acknowledged, the Respondent’s argument was a 

forceful one:  the decision maker believed that the Claimant would in future 

lack the capacity to carry out the duties of front-line officer. Why then did 

the decision maker not have the S.23 defence to this claim? 

26. The answer according to the Court of Appel Appeal was that this was not a 

case where the Claimant lacked capacity or would in the future do so. Nor 

was it a case where the decision maker believed either of these things 

because (for example) she had been given a misleading test result.  In either 

of these two instances the claim would have failed. 

27. Rather she believed that the Clamant lacked such capacity because she 

adopted a stereo typical assumption about the Claimant’s condition i.e. that it 

would progress to being a disability. Such assumptions the essence of direct 

discrimination and the claim therefore succeeded 

Conclusion 

28. The Court of Appeal’s exposition of how perceived discrimination works is 

clear and is to be welcomed. 

29.  Perhaps more important though is its explanation of how perception of 

incapacity effects the borderline between S. 13 direct discrimination and 

S.15 discrimination.  

30. It is not enough for the Respondent decision maker to believe genuinely but 

wrongly that the disabled person lacks the capacity to carry out the role. The 

Tribunal will be required to examine the process by which this conclusion 

was reached. If relevant occupational tests were carried out but 

misinterpreted; or perhaps if the test was flawed, then there will a defence to 

a S. 13 claim. 

31. If, however, the decision maker has simply assumed incapacity as a result of 

the disability then the mistaken belief is no defence and S.13 applies. In 

effect the decision maker must show his/her belief that the Claimant could 

not carry out the job was reasonable. 
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