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Kicking off our Feature Report on Art and Cultural Property, 

Lawyer Monthly speaks to Jessica Franses from 36 Bedford 

Row Chambers. Here Jessica tells us about the types of cases 

she regularly works on, the challenges they raise and how she 

navigates them. 

What are the most common types of legal 

disputes that arise during transactions in the 

art industry in the UK and the most common 

problems you advise on? 

By far the biggest problems in the art market are 

fakes and forgeries and this has been the position 

for centuries. For every brand name artist whose 

work commands a high price tag there are fakes 

circulating the market purporting to be original. 

For this reason expert opinions or support from the 

relevant authenticating body are an essential 

component of the due diligence process. 

Thorough due diligence checks and provenance 

research should help eliminate doubts about 

an artwork’s authenticity. The more thorough 

this process is, the less risk there is for potential 

claims for breach of contract, misrepresentation 

and fraud and in the auction world breach of 

warranty, breach of contract or auctioneer 

negligence.

A second common problem is title – or 

ownership. Often artworks are owned in 

partnership between dealers, business partners 

or within families, where they may belong to 

one or more family member or, for example, in 

a trust. There may also be other interests such 

as lending companies which have a security 

interest over the artwork. If a party seeks to sell an 

artwork without the other beneficiaries knowing, 

this can cause huge problems for the potential 

buyer, who may then not acquire full legal title. 

Investigating the ownership history should reveal 

who the owners are, gaps in ownership and other 

potential legal and beneficial interests. 

A third problem concerns Agents. In high value 

transactions there are often intermediaries who 

connect the buyer to the seller. Understanding 

these relationships and ensuring there is 

adequate protection between the various 

parties to a sale is important and can mitigate 

against potential adverse consequences. For 

example, an unscrupulous agent may have 

inflated the price of artwork, taken commissions 

on both sides of a transaction or have numerous 

hidden sub-agents. 

A fourth potential problem area relates to 

“cultural heritage” and “national treasure” laws. 

Governments can lay claims to artworks if they 

are deemed “cultural heritage” or a “national 

treasure”. Investigating the history of the artwork, 

in particular the export or import of the artwork 

should reveal this potential issue as well as having 

an understanding of the laws that may affect 

where the artwork is going to be moved from 

and to. 

For sales or commission agreements involving 

contemporary artworks, the potential problems 

that can arise are as follows: issues concerning 

the exact specifications of the artwork, the 

copyright or IP of the artwork; Artist Resale Rights, 

also for artists there may be concerns when 

artwork is used by other artists in “appropriation 

art”, or used without permission in marketing, 

publicity or web material; there may also be 

issues concerning the longevity or durability of 

the artwork; issues concerning the installation 

and how the artwork is to be displayed. 

Other legal issues to anticipate include insurance 

claims for loaned or transported artworks that 

may potentially be lost or damaged in transit or 

not stored or displayed in appropriate climatic 

conditions. 

The common disputes that arise between 

galleries and artists usually concern either 

commission arrangements or royalties. A 

common issue for artists is the unfair bargaining 

position between artists and galleries or agents in 

respect of remuneration.

What are the unique challenges to advising 

on cross-border art transactions? How do you 

mitigate these difficulties?

The first issue to be alive to is jurisdiction. It is 

important for parties to understand where the 

contract for the sale of the artwork is being 

formed and what law is going to apply. This can 

be very significant as the costs of litigating in a 

different country can be costly or potentially 

problematic for a party, particularly if the laws, 

rules and procedures are disadvantageous. 

Different countries also have different rules on 

the movement of art. “National treasure” laws 

may prevent the removal of art from a country or 

there could be potential import duties, customs 

duties and VAT regulations that could adversely 

affect an art sale. 

Some countries have trade embargos with 

other countries. Some artworks are banned from 

entering certain jurisdictions because of what 

they are made of – ivory for example. 

The problems can be mitigated by ensuring 

the clients have the relevant legal experts 

advising them from within the country in which 

the contract is being performed and where the 

artwork is being held and being moved to. Other 

expert opinions from appropriate accountants, 

VAT and customs specialists may be necessary. 

Potential tax issues seriously affect the movement 

of art and for that reason specialist advice is very 

important. An example of this could be art that 

is to be placed on a plane or a yacht – here 

the cross border implications for tax, VAT and 

customs duties on the art can be very significant 

and affect how the asset is then viewed by the 

tax authorities. Understanding what the owner 

intends to do with the artwork after purchase 

therefore may have significant financial 

consequences. 

When drafting sales agreements, what do you 

include to try to prevent future disputes from 

arising?

In drafting contracts I focus on gaining the 

precise details of how the seller or buyer 

proposes to structure the transaction and the 

use and location of the artwork, as appropriate. 

It is important to be clear on the mechanics of 

the transaction as there can often be a lack of 

clarity concerning the precise obligations of 

the parties. For example there is often a lack of 

detail concerning the practical issues such as; 

how the artwork can be viewed, who can view 

the artwork and for how long, who the expert 

appraisers and valuers are going to be, where 

the artwork is being stored, whether the artwork 

is insured and at what point the buyer will take 

over the costs of storage and insurance, how 

the artwork will be transported, who will do the 

transporting, what the commission prices for 

agents are going to be. Jurisdictional issues are 

also key. 

What methods of dispute resolution are typically 

used to resolve disputes in the art industry in the 

UK?

The art market is not particularly litigious and 

most matters are resolved through mediation or 

within the industry itself. The trade has traditionally 

gone to well-respected professional dealers 

whom are known to both parties to resolve 

disputes. This has been an effective way of 

trying to resolve matters without incurring 

huge costs and causing potential damage to 

company reputations. 

There are specialist mediation groups. Art 

Resolve is one such group made up of specialist 

art lawyers and professionals from the art market 

whom understand the complex problems that 

can arise. Art Resolve was developed to meet this 

increasing need for professional legal assistance 

to resolve art disputes. 

  

Is there anything else you would like to add?

It is often said that the art market is the largest 

unregulated area. However things have 

changed dramatically in the last 10 years. The 

rise of art fairs and the major auction houses as 

the place for business has forced traders 

to conform to industry standards and there 

is a plethora of law to protect commercial 

transactions. 

The demand from new consumers for greater 

professionalism has forced buyers and sellers to 

step up and enter into contracts. Consumer law 

is providing added protection for buyers and 

traders will need to get on top of the drive from 

Europe to regulate the industry.

Art lawyers, once the preserve of Swiss and 

American collectors, are now needed in the 

wider art market. LM
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