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Selection Criteria: Jivari v Hashwani

by DAVID ALTARAS

1. INTRODUCTION
It is axiomatic in arbitration law that the parties are free to choose their own arbitrator.1

There is no doubt that each party, in making that choice, will apply some criteria, even one
as crude as: “Who is more likely to find in my favour?” Often, the criteria will be reflected
in the arbitration agreement itself—for example, arbitration by a merchant of good standing
in a particular trade, or arbitration by Queen’s Counsel. The issue that recently arose2 was
whether some selection criteria are lawful and some unlawful.

2. THE FACTS
A joint venture agreement made between Mr Jivraj and Mr Hashwani contained an arbitration
clause which provided that any dispute, difference or question arising out of the agreement
should be referred to three arbitrators. The clause concluded with the following selection
criteria: “All arbitrators shall be respected members of the Ismaili community and holders
of high office within the community”. The Ismaili community forms part of the Shia branch
of Islam and is headed by the Aga Khan. Most practitioners would regard such a clause as
entirely innocuous, falling well within the lawful discretion allowed to the parties as to the
provisions of their arbitration agreement. However, it was the subject of a challenge in the
following circumstances.

Differences arose between Jivraj and Hashwani. In the first instance, those differences
were referred to three members of the Ismaili community acting as a conciliation panel.
After two years’ work, the panel was unable completely to resolve the dispute. The parties
then submitted the outstanding issues to arbitration or conciliation by a single member of
the Ismaili community. He appears to have wrestled with the problem for a further five
years until, in 1995, he declared himself “defeated”. Thereafter, the case went to sleep for
the next eight years. Suddenly, on July 31, 2008, solicitors acting for Hashwani wrote to
Jivraj, claiming £1,412,494 together with interest compounded quarterly from May 31, 1994
and recording Hashwani’s appointment of Sir Anthony Colman as arbitrator under the joint
venture agreement. As David Steel J. laconically noted, it was common ground that Sir
Anthony was not a member of the Ismaili community.

The matter came before the Commercial Court on Hashwani’s application for the
appointment of Sir Anthony as sole arbitrator and Jivraj’s cross-application for a declaration
that the appointment of Sir Anthony was invalid.3 In answer to Jivraj’s application, Hashwani
asserted that, by specifying that the arbitrators were to be members of the Ismaili community
and holders of high office within that community, the contractual selection criteria unlawfully
discriminated against potential non-Ismaili arbitrators on grounds of religion or belief,
contrary to the Employment Equality (Religion or Belief) Regulations 2003 and/or the Human
Rights Act 1998 and/or public policy.

1 Even though it is a right that is often surrendered to an appointing authority.
2 Jivraj v Hashwani [2009] EWHC 1364 (Comm); (2009) 159 N.L.J. 964.
3 It all seems fairly academic, since the claim was clearly statute-barred. But that, as the judge

said, was an issue for another day.
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3. THE EMPLOYMENT EQUALITY (RELIGION OR BELIEF)
REGULATIONS 2003
By reg.6, it is unlawful for an employer, in relation to employment by him at an establishment
in Great Britain, to discriminate against a person on grounds of religion or belief:

“(a) [I]n the arrangements he makes for the purpose of determining to whom he should
offer employment; or (b) in the terms on which he offers that person employment.”

By reg.2:

“‘[E]mployment’ means employment under a contract of service or of apprenticeship or a
contract personally to do any work, and related expressions shall be construed accordingly.”

The central issue therefore was whether an arbitrator is employed within the meaning of the
Regulations or, as the judge expressed it: was the appointment of an arbitrator susceptible
to contractual analysis or simply a matter of status?4

The judge began by noting that, as between the arbitrator and the main parties to the
contract, contractual considerations governed the basis and quantum of the arbitrator’s
remuneration. However, it does not necessarily follow that, because there is a contractual
basis for arbitrators’ remuneration, all other facets of their position must have a similar
basis. K/s Norjari A/s v Hyundai Heavy Industries Co Ltd5 was a case about arbitrators’
remuneration which found its way to the Court of Appeal.6 In his analysis of the position
of an arbitrator, Sir Nicholas Browne Wilkinson V.C. said, at 7:

“The case was argued, ostensibly, on the basis that a contractual analysis of the relationship
between the arbitrator and the parties was sufficient to provide the answer. Mustill & Boyd,
Commercial Arbitration,7 2nd ed., pp. 222-223, suggests that a purely contractual approach
is unsatisfactory and that it may be better to concentrate on the quasi-judicial status of the
arbitrator. For myself, I find it impossible to divorce the contractual and status considerations:
in truth the arbitrator’s rights and duties flow from the conjunction of those two elements.

The arbitration agreement is a bilateral contract between the parties to the main contract.
On appointment, the arbitrator becomes a third party to that arbitration agreement, which
becomes a trilateral contract. . . Under that trilateral contract, the arbitrator undertakes his
quasi-judicial functions in consideration of the parties agreeing to pay him remuneration.
By accepting appointment, the arbitrator assumes the status of a quasi-judicial adjudicator,
together with all the duties and disabilities inherent in that status.”

David Steel J. reviewed various aspects of an arbitrator’s role which seemed to him to be
inconsistent with the proposition that the arbitrator is subject to a contract of employment,
even as an independent contractor (which would have brought the arbitrator within the scope
of the Regulations by virtue of reg.2). Thus, arbitrators are immune from suit. They owe
duties to both parties to act fairly and equally. Neither party can remove them without order
of the Court. Neither party can give them instructions as to how they are to work or what
outcome they are to achieve. In the judge’s opinion, the closest analogy to the role of an
arbitrator was that of a judge and, in that context, he noted that it had been held that judges,
magistrates and tribunal chairmen were not employed.8 Against that background, the judge

4 Jivraj v Hashwani [2009] EWHC 1364 (Comm); (2009) 159 N.L.J. 964 at [21].
5 K/s Norjari A/s v Hyundai Heavy Industries Co Ltd [1992] Q.B. 863; [1991] 3 W.L.R. 1025

[1991] 1 Lloyd’s Rep. 524.
6 Coincidentally, David Steel Q.C. was one of the arbitrators concerned.
7 Mustill and Boyd, Commercial Arbitration, 2nd edn (London: Butterworths, 1989).
8 Citing Knight v Att Gen [1979] I.C.R. 194; (1979) 123 S.J. 32, a complaint of sexual

discrimination by a magistrate; Perceval Price v Department of Economic Development [2000]
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accepted Jivraj’s submission that there was nothing in the legislative history, the analysis of
the arbitrator’s status or the case law to support the suggestion that arbitrators are “employed”
within the meaning of the Regulations.

4. HUMAN RIGHTS ACT 1998
The European Convention on Human Rights and Fundamental Freedoms art.14 provides:

“The enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion, political
or other opinion, national or social origin, association with a national minority, property,
birth or other status.”

What is sometimes not appreciated is that art.14 is not a stand-alone right. It is restricted
to a parasitic prohibition of discrimination only in relation to the substantive rights set out
elsewhere in the Convention.9 In the present case, Hashwani argued that, by pursuing his
claim to an arbitral reference, his rights under art.6 (right to a fair trial) and art.1 of the
First Protocol (right to property10) were engaged and that, within the ambit of those rights,
he was entitled to raise discrimination in the selection of an arbitrator on religious grounds
contrary to art.14. Alternatively, he argued that the rights of potential non-Ismaili arbitrators
to freedom of religion under art.9 had been breached, again entitling him to rely upon art.14.

The judge began by considering the provisions of the Human Rights Act 1998, which
incorporated the Convention into domestic law. He noted that s.6 makes it unlawful for any
public authority, including a court or tribunal, to act in a way incompatable with a Convention
right. Neither party to the joint venture agreement was a public authority. Hashwani argued
that, even if the parties can submit their disputes to whomsoever they choose, the court (as
a public authority) should not restrain the appointment of an arbitrator on grounds of a lack
of a religious qualification, an argument described by the judge as “bizarre” at [67]. Nor
was the judge any more impressed with the argument that, pursuant to the Human Rights
Act s.3, the Arbitration Act s.1 should be read as subject to the proviso that the relevant
agreement did not unjustifiably violate the parties’ Convention rights. That, according to the
judge, was simply a proposal to give direct effect to the rights under the Human Rights Act
as between private parties (at [66]). That, it might have been thought, was the end of the
matter. Nevertheless, he helpfully went on to consider whether, assuming that one of the
parties was a public authority, there would have been any breach of any Convention right
(at [54]):

“The relevant values underlying Article 6 are a fair and prompt hearing by an impartial
individual. No specific value is accorded to non-discriminatory selection and I am not
persuaded that the discrimination vis-à-vis the selection of an arbitrator is within the ambit
of Article 6.”

Next, he observed that there was no allegation of direct discrimination against Hashwani
himself. Thirdly, in any event, he found that any putative breach was justified as being in
pursuit of a legitimate aim and established in a proportional manner (at [56]):

N.I. 141; [2000] I.R.L.R. 380, a claim by a tribunal chairman under sexual discrimination and
equal pay legislation; and Dept for Constitutional Affairs v O’Brien [2008] EWCA Civ 1448;
[2009] 2 C.M.L.R. 15, a claim by a Crown Court recorder for a pension as a part time worker.

9 For a fuller discussion of the ambit of art.14 of the Convention, see the European Court
of Human Rights in Belgian Linguistics Case (No.2) (1979–1980) 1 E.H.R.R. 252 and Lord
Nicholls in M v Secretary of State of Work and Pensions [2006] UKHL 11; [2006] 2 A.C. 91.

10 It is difficult to see what property rights there were in a time barred claim. For that reason, the
judge wasted little time on that submission.
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“As regards aim, dispute resolution under the auspices of religious groupings such as the
Beth Din is to be encouraged. As regards proportionality, for my part, I can well understand
the sense of trust and understanding that can be established by arranging for arbitration
within the ‘community’.”

Finally, he held that, even if Hashwani’s art.14 rights were engaged, he had waived them
by agreeing to the arbitration clause.11 As he observed, the right to a public hearing before
a tribunal established by law is waived by almost every arbitration agreement.

The judge then turned to consider the proposition that there had been a breach of arts 14
and 9 in relation to potential non-Ismaili arbitrators, a proposition which in his opinion was
“unarguable”: art.9 was concerned with freedom to practise one’s religious beliefs. It did not
accord a right to work for private disputants, “let alone a right for the entire population to
be considered as a suitable arbitrator” (at [61]).

5. PUBLIC POLICY
The judge dealt succinctly with the public policy argument. It was inappropriate for the court
to determine that the clause was contrary to public policy if it was not invalidated by any of
the statutory provisions. Courts should not, under the guise of public policy, trespass further
than parliamentary intention by way of filling what was suggested was a lacuna.

6. CONCLUSION
Accordingly, the judge held that the arbitration clause in the joint venture agreement was
valid and enforceable and that Hashwani was not at liberty to appoint an arbitrator who
was not a member of the Ismaili community. The argument advanced by Hashwani was
singularly unconvincing. It is difficult to see how the judge could have come to any other
conclusion without severely undermining the fundamental principle of arbitration law that
parties should be free to agree between themselves how their disputes should be resolved.
But would the court’s decision have been different if the selection criteria had been: “No
blacks or Jews shall be appointed as arbitrator”?

11 See my article “Arbitration in England and Wales and the European Convention on Human
Rights: Should Arbitrators be Frightened?” (2007) 73 Arbitration 262.
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