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RECENT DEVELOPMENTS IN THE UNITED STATES DISTRICT COURT SOUTHERN 

DISTRICT OF NEW YORK 

 

SECURITIES AND EXCHANGE COMMISSION V TELEGRAM GROUP INC AND 

TON ISSUER INC. 

 
The results of the injunction against Telegram may have far reaching consequences for 

English Courts and their interpretation of how cryptocurrencies might be regarded in any 
future investment scheme. Will Telegram continue with their case or have they been beaten 

at the first round by the Securities Commission? 
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1. The Securities and Exchange Commission (SEC) sought to enjoin Telegram Group 
Inc. and TON Issuer Inc (Telegram) from engaging in a plan to distribute “Grams”, 
a new cryptocurrency, in what it considered to be an unregistered offering of 
securities. 

 
2. In early 2018, Telegram received $1.7 billion from 175 sophisticated entities and 

high net worth individuals in exchange for a promise to deliver 2.9 billion Grams. 
Telegram contended that the agreements to sell the 2.9 billion Grams were lawful 
private placements of securities covered by an exemption from the registration 
requirement. In Telegram’s view, only the agreements with the individual 
purchasers are securities. The Grams would not be delivered to these purchasers 
until the launch of Telegram’s new blockchain, the Telegram Open Network (TON) 
Blockchain. Telegram viewed the anticipated resales of Grams by the 175 
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purchasers into a secondary public market via the TON Blockchain as wholly 
unrelated transactions and argued they would not be the offering of securities. 

 
3. The SEC viewed things differently. The 175 initial purchasers were “underwriters” 

who would soon engage in a distribution of Grams in the public market, whose 
participants would have been deprived of the information that a registration 
statement would reveal. 

 
4. While cryptocurrencies sometimes called token or digital assets and Bitcoin 

transferred on Bitcoin blockchain are not necessarily deemed as securities, the 
SEC argued that the present matter presented a very different picture. 

 
5. The Court found that the SEC showed a substantial likelihood of success in proving 

that the contracts  and understandings at issue, including the sale of 2.9 billion 
Grams to 175 purchasers for $1.7 billion were part of a larger scheme to distribute 
those Grams into a secondary public market, which would have been supported 
by Telegram’s ongoing efforts. The Court found that in the context of that scheme, 
the resale of Grams into the secondary public market would be an integral part of 
the sale of securities without a required registration statement. 

 
6. Telegram would have known and understood that reasonable purchasers would 

not be willing to pay $1.7 billion to acquire Grams as a means of storing or 
transferring value. Telegram developed a scheme to maximise the amount initial 
purchasers would be willing to pay Telegram by creating a structure to allow 
these purchasers to maximise the value they would receive upon resale in the 
public markets. 

 
7. What is likely or not likely to be deemed a security is laid out in S.E.C. v W.J. Howey 

Co., 328 U.S. 293, 298-99 (1946).  
 
8. Section 5 of the Securities Act prohibits the offer, sale, or delivery after sale of any 

security without any effective or filed registration statement. As such, a prima 
facie case of a section 5 violation requires the SEC to show: 

 
(1) that no registration statement was in effect or filed; 
(2) defendant offered or sold a security; 
(3) the offer or sale took place in interstate commerce. 

 
9. In the Telegram case, the foundational question was whether Telegram’s 

contract, transaction or scheme amounted to an offer or sale of a security. 
 

10. Section 2(a)(1) of the Securities Act defines a “security” to include an “investment 
contract” as well as investment vehicles such as stocks and bonds. 

 
11. In the Howey Case, the Supreme Court defined an “investment contract” as “a 

contract, transaction or scheme whereby a person invests his money in a common 



 3 

enterprise and is led to expect profits solely from the efforts of the promoter or a 
third party”. 

 
12. This definition of investment contract “embodies a flexible rather than a static 

principle, one that is capable of adaptation to meet the countless and variable 
schemes devised by those who seek the use of the money of others on the promise 
of profits”: Howey, 328 U.S. at 299. 

 
13. The Howey Test provides the mode of analysis for an unconventional scheme or 

contract alleged to fall within securities law. 
 
14. As part of its Howey analysis, the Court found an implicit (though formally 

disclaimed) intention on the part of Telegram to remain committed to the success 
of the TON Blockchain post-launch. Telegram would be the guiding force behind 
the TON Blockchain for the immediate post-launch period while the 175 
purchasers unload their Grams into the secondary market. As such, the initial 175 
purchasers possess a reasonable expectation of profit based upon the efforts of 
Telegram because these purchasers would expect to reap immense gains from the 
resale of Grams in the immediate post-launch period. Under the Howey Test, the 
series of contracts and understandings centred on Grams are a security within 
the meaning of the Securities Act of 1933 (the Securities Act). 
 

 
15. Therefore the preliminary injunction by the SEC against Telegram was granted on 

March 24, 2020 by United States District Judge P. Kevin Castel. Other motions for 
summary judgment and to strike an affirmative defence are yet to be decided. It 
will be of interest to note whether Telegram will pursue any action in response to 
these motions, whether not to proceed any further or whether to simply register 
their Grams as securities. 
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