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FOREWORD 

The febrile atmosphere in the family finance 

group of 36 Family continues apace. Not 

only do our numbers continue to swell but 

we are attracting more, better quality work. 

Much of that work is, of course, in traditional 

matrimonial fields, but we are increasing our 

reach in TOLATA and other cohabitation-

related fields, and our experience in  

pensions work is bearing fruit in the light of 

the Government’s recent changes to  

pension provision. 

 

This newsletter particularly reflects our  

interest in TOLATA, arbitration and Court of 

Protection work. Andrzej Bojarski takes us on 

a trip round the world of TOLATA, a world 

which may be unfamiliar to 

many family f inance  

lawyers .  Rhys  Taylor  

provides us with draft orders 

for TOLATA cases in a  

similar format to the new 

Family Standard Orders with 

which we have now had to 

become so familiar. 

 

 

Jamie de Burgos wrestles with proprietary  

estoppel, concepts which are so important 

in TOLATA. And Ian Robbins discusses the 

law relating to statutory wills, a subject 

which will be unfamiliar to many of us but 

which, as increasing numbers of us grow 

old, is likely to become ever more  

important. 

 

This edition of our newsletter also marks the 

start of a new feature: one of our instructing 

solicitors writing a guest column. In this first 

outing, Gavin Scott, the head of Stowe  

Family Law’s Holborn office, shows us how 

arbitration provides a quicker, private and 

often easier route for resolving family  

finance disputes.  

 

Paul Infield 

Editor                                  
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STATUTORY WILLS –  

Defining the ‘best  

interests’ of the  

Testator 

Ian Robbins 

 

 

 

 

 

 

 

In a paper prepared for the Government the 

latest statistics estimate that in the UK 10.3  

million people are over 65, representing an 

80% increase from 1951. The population is  

aging and, in some cases, there will be a need 

to invoke the jurisdiction of the Court of  

Protection to deal with their property and  

finances. This can include their Will. 

The issue considered in this article is the  

application of the section 4 ‘best interests’ test 

to statutory will applications. 

What is a statutory Will?  

Curiously there is no actual reference to the 

term ‘statutory Will’ in the Mental Capacity Act 

2005 (‘MCA’) and the term is one that  

differentiates it from a will executed by a  

person with capacity.  

A statutory Will is a document drawn up and 

then executed and approved by the Court of 

Protection on behalf of a person who lacks  

capacity. It has the same effect as if that  

person had had the capacity to make a Will. 

The Statutory Provisions 

Section 2 ‘people who lack capacity’ 

(1) For the purposes of this Act, a person lacks 

capacity in relation to a matter if at the  

material time he is unable to make a decision 

for himself in relation to the matter because of 

an impairment of, or a disturbance in the  

functioning of, the mind or brain. 

Section 4 ‘Best interests’ 

(1) In determining for the purposes of this Act 

what is in a person’s best interests, the person 

making the determination must not make it 

merely on the basis of— 

(a) the person’s age or appearance, or 

(b) a condition of his, or an aspect of his  

behaviour, which might lead others to make 

unjustified assumptions about what might be in 

his best interests. 

(2) The person making the determination must 

consider all the relevant circumstances and, in 

particular, take the following steps. 

(3) He must consider— 

(a) whether it is likely that the person will at 

some time have capacity in relation to the 

matter in question, and 

(b) if it appears likely that he will, when that is 

likely to be. 

(4) He must, so far as reasonably practicable, 

permit and encourage the person to  

participate, or to improve his ability to  

participate, as fully as possible in any act done 

for him and any decision affecting him. 

(5) He must consider, so far as is reasonably 

ascertainable— 

(a) the person’s past and present wishes and 

feelings (and, in particular, any relevant written 

statement made by him when he had  

capacity), 

(b) the beliefs and values that would be likely 

to influence his decision if he had capacity, 

and 

(c) the other factors that he would be likely to 

consider if he were able to do so. 

No Will may be made at a time when P has 

not reached 181. The making of a Will is  

something which can be done by the court 

alone and not by a deputy under his general 

powers.  

In what circumstances should an application 

for a statutory Will be made?  

(i) In Re D (Statutory Will ) v AC and JAD [2010] 

EWHC 2159 (COP)  it was stated by DJ Ashton 

OBE  ‘It is only the role of the Court of  

Protection to authorise a statutory Will when 

there has been a material change in  

circumstances or there is a vacuum. It is not 

the role of the Court to adjudicate upon  

disputes as to the validity of Wills’ A person 

making the Will must lack testamentary  

capacity.  

In  A,B & C v X & Z 2012 EWHC 2400 (COP) 

Hedley J was faced with a case in which he 

had to evaluate not only capacity to made a 

Will but also capacity to marry, revoke a  

lasting power of attorney, manage affairs and 

capacity to litigate. He said: “in Banks v  

Goodfellow [1870] LR 5 QB 549. There is a  

helpful observation at page 565 in the  

judgment of the Lord Chief Justice which deals 

with the question of testamentary capacity, 



 

 

thus: “It is essential to the exercise of such a 

power that a testator shall understand the  

nature of the act and its effects; shall  

understand the extent of the property of which 

he is disposing; shall be able to comprehend 

and appreciate the claims to which he ought 

to give effect; and with a view to the latter  

object, that no disorder of the mind shall  

poison his affections, pervert his sense of right, 

or prevent the exercise of his natural faculties – 

that no insane delusion shall influence his will in  

disposing of his property and bring about a  

disposal of it which, if the mind had been 

sound, would not have been made.”  

In Turner v Phythian [2013] EWHC 499 (Ch) the 

relevance of ‘Banks’ has been once again  

asserted;  

“So far as the case law is concerned, the test 

for whether a testator has capacity to make a 

will is set out in Banks v Goodfellow (1870) LR 

5QB 549. The testator must be able (a) to  

understand the nature of her act, that is,  

making a will, and its effects, (b) to understand 

the extent of the property of which she is  

disposing, and (c) to comprehend and  

appreciate the claims to which she ought to 

give effect. She must not be subject to any  

disorder of mind as shall "poison [her]  

affections, pervert [her] sense of right, or  

prevent the exercise of [her] natural faculties." 

Therefore testamentary capacity comprises 

the following: 

- An understanding  of the nature of the act of 

making a Will and its effects; 

- The extent of the property of which he is  

disposing; 

- an understanding as to who might expect to 

be a beneficiary of the estate; 

- no disorder of the mind which ‘prevents the 

exercise of his natural faculties’ or in other 

words he should not be suffering from a mental 

illness or condition of the mind which causes 

him to make a disposal of his property in his Will 

which he otherwise would not of made. 

Section 4 of the MCA 2005, the ‘best  

interests’ test and the ‘substituted  

judgment’ test:  

Historically the Court of Protection had the 

power to do everything expedient for the 

maintenance of an incapacitated person and 

for the administration of his affairs and this  

included the execution of a Will. 

Prior to the MCA the leading authority on the 

execution of a Will in the absence of statutory 

guidance was Re D (J) [1982] Ch 237. In this 

case Sir Robert Megarry V.C. propounded five 

principles or factors which the court must apply 

when considering whether to execute,  (and in 

what terms), the Will:. This was known as the 

‘substituted judgment’ test and placed weight 

on the wishes and feelings of a person. 

The MCA now provides a statutory code which 

applies to the execution of a statutory Will. All 

decisions must be in the ‘best interests’ of the 

patient and must be made after following the 

structured decision making process set out in 

section 4 of the Act. 

The ‘best interests’ test has been stated as not 

being a test of ‘substituted judgment’ and 

marked a significant change in the treatment 

of persons lacking capacity.   

In the words of Mr Justice Lewison in Re P in 

2010: 

“the overarching principle is that any  

decision made on behalf of P must be  in P's 

best interests. This is not (necessarily) the same 

as inquiring what P would have decided if he 

or she had had capacity. As the explanatory 

notes to the Mental Capacity Bill explained: 

Best interests is not a test of "substituted  

judgment" (what the person would have  

wanted), but rather it requires a determination 

to be made by applying an objective test as 

to what would be in the person's best  

interests." 

Mental Health Act 1959 and 1983. The specific 

power to direct the execution of a will was  

inserted by the Administration of Justice Act 

1969 with effect from 1970.  

 



 

 

But is the change so radical? More  

recently, although from a lower court (but in 

my opinion with equal authority, given that he 

is the Senior Judge of the Court of Protection) 

Senior Judge Lush in D v JC [2012] COPLR 540 

stated the following in his judgment (in  

summary); 

In disposing of the substituted judgment test 

that we should careful not to throw the baby 

out with the bath water as the Act was based 

upon the Law Commission’s report which  

favoured the use of best interests but with a 

strong element of substituted judgment. 

When adjudicating on a statutory will the 

judge nowadays is to have regard to  

section 4, possibly the ‘balance sheet  

approach’ and factors of magnetic  

importance’; 

Jurisprudence since the Act came into force 

includes the recognition that for many people 

that it is in their best interests that they are  

remembered with affection by their family as 

having done the right thing by their will. 

“It would seem that the Law Commission has 

achieved its objective, because the best  

interests criterion does contain a strong  

element of substituted judgment.” 

In D v JC [2012] COPLR 540 Senior Judge Lush 

stated in respect of the ‘balance sheet  

approach : 

“I have doubts about the effectiveness of the 

balance sheet approach in statutory will  

applications. I applied that approach recently 

in Re JDS; KGS v JDS [2012] EWHC 302 (COP), 

[2012] COPLR 383, which involved an  

application for a gift to save inheritance tax 

on the eventual death of a 20-year-old man 

who had been awarded damages for clinical 

negligence. The balance sheet approach 

worked satisfactorily in that case, essentially 

because the exercise was a risk analysis.  

However, in the context of making a will on 

behalf of JC,…I have struggled to identify any 

‘ f a c t o r s  o f  a c tu a l  b e n e f i t ’  o r 

‘counterbalancing dis-benefits’ or ‘risks of  

possibility of loss’ or ‘possibilities of gain’.  

These were all expressions used by Thorpe LJ 

when he originally advocated the use of the 

balance sheet approach in Re A (Medical 

Treatment: Male Sterilisation) [2000] 1 FLR 549. 

Notwithstanding my comments about the  

efficacy of the balance sheet approach, 

there will usually be at least one factor of 

magnetic importance – as there is in this case 

– that will assist the judge in reaching a  

decision.”  

In NT v FS 2013 EWHC 684 (COP) HHJ  

B e h r e n s  f u r th e r  c on s i d e r e d  th e  

jurisprudence on ‘best interests’ as follows: 

“The guidance from them may be  

summarised:  

1. The 2005 Act marks a radical change in the 

treatment of persons lacking capacity. The 

overarching principle is that any  

decision made on behalf of P must be in P's 

best interests. This is not the same as  

inquiring what P would have decided if he or 

she had had capacity. It is not a test of  

substituted judgment but requires the Court to 

apply an objective test of what would be in P's 

best interests.  

2. The Court must follow the structured  

decision making process laid down by the 

2005 Act. Thus the Court must consider all  

relevant circumstances and in particular must 

consider and take into account the matters 

set out in sections 4(6) and 4(7) which I have 

set out above.  

3. The Court must then make a value  

judgment giving effect to the paramount  

statutory instruction that the decision must be 

made in P's best interests. 

4. As Munby J pointed out [Re M paragraph 

32] the 2005 Act contains no hierarchy  

between the various factors which have to be 

borne in mind. The weight to be attached to 

different factors will inevitably differ  

depending on the individual circumstances of 

the particular case. There may however in a 

particular case be one or more features 

which, in a particular case, are of "magnetic  

importance" in influencing or even  

determining the outcome.’ 

As in many areas of law the interpretation of a 

statutory provision on close analysis of  

reported cases provides apparent  

conflict. In respect of section 4 the obvious 

contrast is between Munby J in Re M [2009] 

EWHC 2525 ‘no hierarchy between section 4 

factors’ including P’s wishes and feelings and  

 



 

 

Morgan J in Re G [2010] EWHC 3005 (COP) 

‘given the absence of any countervailing  

factors, respect for what would have been P's 

wishes defined what is in her best interest’.  

More recently in Aintree University Hospitals 

NHS Foundation Trust v James [2013] UKSC 67 

in the sole judgment given by Lady Hale  

reviewed the application of section 4 of the 

Act:  

‘The purpose of the best interests test is to  

consider matters from the patient’s point of 

view. That is not to say that his wishes must  

prevail…..But insofar as it is possible to  

ascertain the patient’s wishes and 

feelings….or the things which were important 

to him, it is those which should be taken into 

account because they are a component in 

making the choice which is right for him as an 

individual human being’ 

A consideration of the reported cases seem to 

suggest that although case specific [!] the 

substituted judgment test appears once again 

established as a significant part of the  

statutory ‘best interests’ test. Senior Judge 

Lush’s prescient words can perhaps be  

summarised as ‘out with the old and in with 

the old’! 

__________________________ 

1 S.18 (2) MCA 2005. 

2 VAC v JAD & Ors [2010] EWHC 2159 (COP) at             

paragraph 5.  

3 Mental Health Act 1959 and 1983. The specific power to 

direct the execution of a will was inserted by the         

Administration of Justice Act 1969 with effect from 1970.  

4 In Re D (J) (Court of Protection) 2 WLR  379 – 380.  

5 Re P (statutory will) 2010 Ch 33.  
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Six months from the next General Election 

what are the chances of any of the party  

pol i t ical  manifestos  containing a  

commitment to make arbitration in family law 

matters a more visible option for  

divorcing couples? 

The withdrawal of legal aid for the majority of 

divorce cases leaves the potential divorcee 

with a ‘trilemma’ – self-representation,  

mediation or arbitration.  Those representing 

themselves are on the rise; litigants-in-person 

are taking their own cases to court for what is 

unsurprisingly little more than a wild  

gamble, at best. 

Mediation remains an unpopular option, even 

though the Coalition Government has been 

promoting it to compensate for the lack of  

legal aid. Currently there has been a drop of 

38 per cent in the number of mediation  

meetings, with parties losing confidence in the 

uncertain outcomes lack of legislative force. 

Why Arbitration, which could be described as 

a middle-path between these two  

options but which provides a legally   

enforceable outcome, is not more widely 

used is a conundrum. 

Logically support for arbitration should be 

much greater. Sir Peter Singer, former High 

Court Judge, has been quoted as saying: “If 

we could only get the public to engage with 

arbitration...”. 

Sir James Munby, President of the Family  

Division, has recognised arbitration’s  

attractiveness as a way of avoiding the courts 

and thereby reducing costs, time and  

expense. 

The outcome in arbitration is legally  

enforceable, unlike mediation. An  

arbitrator is always a legally qualified  

professional, whereas mediators do not have 

to have any legal training. In an  

arbitration both parties agree to be bound by 

the process and decision. 

 

In addition to relieving the pressure on the 

courts struggling to assist the efforts of  

litigants in person, the privacy and security of 

fixed up front fees are surely more  

attractive than the potential complexities of a 

lengthy trial? 

Marilyn Stowe, Senior Partner of Stowe Family 

Law was one of the first qualified arbitrators in 

the country, and recently conducted her first 

official arbitration, so perhaps the tide is going 

to turn, in favour of arbitration? 

We are also starting to see the emergence of 

private arbitration after a High Court Judge 

endorsed a privately arranged settlement, 

opening the market up to alternative 

‘privatised’ divorces.  This is a big step in the 

right direction – with the precedent that courts 

will respect the legal weight of both public 

and private arbitration, faith is restored in this  

‘out-of-court’ route to settlement. 

And it needs to be.  Without legal aid, family 

law is a constantly changing and evolving  

system.  Mediation is simply not up to the task 

of dealing with the new status quo.  

The meetings which inform the arbitrator’s  

decision can take place in person but can  

also be done over the phone or even in  

writing or by Skype. They are kept  

completely private. Only the parties and the 

arbitrator will know what has been said during 

the meetings. 

So arbitration results in a legally  

enforceable decision without the time, money 

and stress of going through a lengthy court 

battle. It can be quicker, cheaper and,  

possibly most importantly, it is private.  

If you are interested in becoming an  

arbitrator, you need to contact the Institute of 

Family Law Arbitrators. They can be reached 

at 01689 820272, or at info@ifla.org.uk. 

As Marilyn Stowe recently wrote on her blog 

www.marilynstowe.co.uk “The current  

government has displayed an unwavering 

dedication to force couples through  

mediation. They see it as the best alternative 

to a clogged-up, expensive court system [but] 

it is non-binding - if a couple cannot reach an 

agreement, there is nothing compelling them 

to compromise.” 

“Divorce is a highly emotional period for  

everyone involved, and sometimes people do 

not want to reach an agreement. If there has 

been infidelity or mistreatment during the  



 

 

marriage, spouses can often feel vengeful. This 

is not conducive to reasonable discussions 

about spousal maintenance or division of  

assets.” 

“With arbitration, the person overseeing the 

whole process is a qualified legal  

professional who decides, based on  

evidence, what would be the best for all  

parties, [a] decision that is then approved by 

the courts.” 

______________________________ 

Gavin Scott, solicitor, is head of Stowe Family 

Law’s Holborn office, 8 Fulwood Place, Gray’s 

Inn, WC1V 6HG  

 

Email: gavin.scott@stowefamilylaw.co.uk  

Tel:  0207 421 3300 

 



 

 

Stepping Off the Family 

Law ‘Desert Island1’ 

Andrzej Bojarski2  

Reviews Developments 
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In 2012 there were some 5.9 million people in 

the UK living with a partner but not married or 

in a civil partnership3.  That is double the  

number living in such a domestic arrangement 

in 1996.  That is rapid social change over a 

mere 16 years.  Cohabitation is the fastest 

growing family type in the UK.  Increasingly it is 

how the modern family lives.  38% of such  

couples have children.  These are families and 

when relationships fail it is a family breakdown 

just as divorce is.   

But are the property disputes which result 

when those relationships breakdown family 

law or civil law?  Despite a draft cohabitee’s 

rights Bill being produced by the Law  

Commission in 1996 no government has yet 

sought to bring it into force in England and 

Wales4. Lord Marks QC has presented a  

Cohabitation Rights Bill before Parliament5 but 

its chances of becoming law in this Parliament 

seem remote.  For the time being all property 

disputes of this nature must be resolved in the 

civil courts based on strict principles of  

property and trusts law.  For this reason many 

family lawyers tend to be reluctant to deal 

with them, preferring to stick to the  

well-trodden discretionary ways of the  

Matrimonial Causes Act 1973 and Children 

Act 1989. 

What developments in the law does a family 

lawyer need to have in mind as she or he 

steps off the family law ‘desert island’, where 

discretion rules, and into the civil courts?  Here 

is a very simple review of the current state of 

the law for the family lawyer looking for a  

simple road map. 

Express declarations of trust 

It is now rare to find a case where a property 

has been conveyed into joint names after the 

introduction of the Form TR1 in April 1998 

where the Form TR1 does not expressly confirm 

how the parties hold the beneficial interests in 

the property6.  It has long been the law that 

an express declaration of trust is decisive  

unless the declaration of trust can itself be 

found to be invalid or capable of being set 

aside.  Lest anyone might think that the law 

has softened since Pettit v Pettit7 the Court of 

Appeal was clear in Pakhania v Chandegra8 

that there is no scope for other arguments 

about the parties’ intentions where there is an 

express declaration of trust. 

Joint names but no declaration of trust 

A few cases will still arise where the parties 

have conveyed the property into their joint 

legal names but the documents are silent as 

to their beneficial interests.  In Stack v Dowden 

the House of Lords held that in the context of 

the family home, the presumption is that the 

equitable interests mirror the legal title.  

However, this presumption is capable of being 

rebutted, although the House of Lords thought 

that it is likely to be rebutted only in rare or  

exceptional cases9.  Rebutting the  

presumption depends on proving that the  

parties had a different intention.  That  

intention can be inferred from reviewing the 

whole course of dealing between the  

parties10.  The Supreme Court held in Jones v 

Kernott11, somewhat controversially, that 

where the court is unable to infer such an  

intention it may ‘impute’ an intention upon the 

parties based on what the court finds to be 

fair based upon the whole course of dealing 

between the parties. 

Single owner cases 

It is where the property is in the sole name of 

one party only that the really difficult cases 

arise, sometimes with harsh outcomes.  The 

mere fact that someone has shared a  

common life with their partner in their partner’s 

home for many decades does not  

automatically earn them a share in that  

property. The law is harder on a cohabitee 

whose partner throws them out of the home 

than it is if their partner died during their  

cohabitation12. In such a  case the claimant 

must still prove a common intention that he or 

she was to have an interest in the property.  If 

there were express discussions as to the  

common ownership, that will do, although it is 

often difficult to prove.  If there were no  

discussions the intention must be inferred from 

conduct.  In Lloyds Bank v Rosset13 it was held 

that ‘anything less than’ a direct financial 

contribution to the purchase price would not 

raise the inference of a common intention to 

share ownership.  This was hard on the party 

who made a full contribution in other ways.  In 

Stack v Dowden a softening of this hard  



 

 

 

 

the door was opened to the  possibility of  

inferring, or even imputing, such intention from 

the whole course of conduct.  This would be a 

radical development of the law; one of which 

Lord Denning would be proud.  As yet the 

breakthrough is awaited15.  The Court of  

Appeal was expected to hear the claimant’s 

appeal in Curran v Collins16 but it appears that 

(as at 13th January 2015) judgment in that has 

not yet been given.  Perhaps we might see 

some development of the law, although a  

further appeal of that case to the  

Supreme Court would be required to make 

real progress in the law. 

Proprietary estoppels 

Some mitigation of the harshness of trust law 

can sometimes be found in the doctrine of 

proprietary estoppel.  The senior courts  

continue to preserve, and even expand, the 

flexible nature of this remedy.  Although some 

representation or assurance is still a necessary 

ingredient for an estoppel, the clarity and lack 

of ambiguity of such a promise is not too  

strictly enforced.  It need only be ‘clear 

enough’ in all the circumstances of the case17.  

Similarly, the necessary detriment in reliance 

on the promise is also assessed in a flexible 

and holistic manner18.  The court is to take a 

broad overview of the situation and  

determine whether it is an iniquity to be  

corrected.  The scope to find relief when the 

court’s sympathy is engaged was well  

demonstrated by the recent case of Southwell 

v Blackburn19.  Although heralded by many in 

the media as a shift of the law in favour of  

economically weaker female cohabitees it is 

simply a case determined on existing legal 

principles on its particular facts. 

Changed ownership by later events 

In Stack v Dowden, it was noted that later 

conduct by the parties may evidence a 

change in their intended ownership of the 

property20.   In Quaintance v Tandan21  the 

male co-owner who abandoned the woman 

and left her to pay the mortgage and  

maintain the property was deprived of his half 

share of the property when he turned up years 

later claiming a share in the equity.  He was 

held to have abandoned his interest. This will 

be of interest to many who face a claim by a 

long absent co-owner who appears out of the 

woodwork only once property values have 

risen. 

 

 

Procedure 

Although the Family Procedure Rules 2010 

share much in common with the Civil  

Procedure Rules 1998 there are significant  

differences in substance and also in terms of 

the culture underpinning the rules.  This was 

most starkly illustrated by the Court of  

Appeal’s decision in Mitchell v News Group 

Newspapers Ltd22 where an ultra-strict  

approach to refusing relief from sanctions for 

breaches of the court rules was taken.   

Although the Mitchell approach has been  

softened somewhat by Denton v TH White23,  

the civil courts remain a place where a casual 

approach to the procedural rules and court 

orders may have very serious implications for 

the lawyer and the client. You have been 

warned! 

Privacy 

Property disputes between cohabiting parties 

are usually a divorce in all but name.  As civil 

proceedings, however, they will be in open 

court.  If the parties want privacy they should 

heed Mostyn J’s warning in W v M (TOLATA 

Proceedings: Anonymity) 24 and head to see 

a family arbitrator instead. 

Post-script 

Despite Lord Sumption’s disparaging view of 

us family lawyers on our desert island, civil  

lawyers accept they have something to learn 

from family lawyers.  Briggs LJ has  

recommended the introduction of without 

prejudice hearings along the lines of Financial 

Dispute Resolution hearings in the Chancery 

Division.  It is not just FDRs we can bring to the 

party.  When it comes to resolving family  

disputes, family lawyers know what we are  

doing. 

______________________________ 

1 Readers will recognise Lord Sumption’s disparaging reference 

to family lawyers sometimes thinking that they ‘occupy a desert  

island in which general legal concepts are suspended or mean 

something different’ at paragraph 37 of Prest v Petrodel       

Resources Ltd [2013] UKSC 34. 

2 A family lawyer who is also a member of the Chancery Bar 

Association. 

3 Office for National Statistics. 

4 In contrast to Scotland where those who have cohabited for 

two years have rights to seek financial relief upon the  

relationship breaking down. 

5 The Cohabitation Rights Bill had its second reading in the 

House of Lords on 12th December 2014 and has now passed 

through to the Committee Stage 

6 Since 2013 Form JO may also be used to declare beneficial 

interests under the trust of land. 
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Is Southwell v Blackburn1, in which the  

reserved judgment of the Court of Appeal was 

delivered on 16 October 2014, a victory of  

justice over law? It will not endear itself to 

those TOLATA practitioners who strictly follow 

title subject to an account of contributions. 

The title of the property was in the sole name 

of the appellant David Southwell and, as for 

the contributions in money terms by the  

respondent Catherine Blackburn, the house 

was purchased with Mr. Southwell’s money 

and there had been no contribution to  

mortgage repayments. The first instance 

judge, HH Judge Pearce-Higgins QC sitting in 

the Worcester County Court, awarded Mrs. 

Blackburn £28,500 and, perhaps unsurprisingly, 

the award was appealed as unjustified. 

In 2002 the appellant and the respondent set 

up home together in a house in Droitwich. The 

relationship broke down in June 2012 and the 

respondent to the appeal claimed that the 

appellant held the property for the benefit of 

both of them in equal shares. It was boldly  

asserted that she was the beneficiary of a 

constructive trust despite the absence of her 

name on the title and the lack of contribution 

to the repayment mortgage which was  

discharged by Mr. Southwell alone. The  

finance for the property purchase had come 

from a repayment mortgage for £100,000 and 

the contribution of £140,000 from the equity of 

David Southwell’s previous house.  

Predictably, the claim to be the beneficiary of 

a constructive trust failed, but an alternative 

claim to an enforceable equity as a result of 

the application of proprietary estoppel  

succeeded. Hence the monetary award to 

Catherine Blackburn. 

The background is that the parties had first 

met in 2000. He was an unmarried man  

without dependents who had said he had no 

intention of getting married; she was a  

divorcee with two young daughters. While she 

received no support from her ex-husband she 

had left the marriage with about £25,000, but 

had spent much of that capital on fitting out  

and furnishing the house she rented in  

Manchester. She worked as a teaching  

assistant; he was a claims manager when they 

met. As the first instance judge said: “In her 

situation she was potentially vulnerable.” It 

was unsurprising that he also found that: 

“There was a considerable disparity in their  

assets.”  

Although the trial judge found that the  

evidence was “at least … tainted  and  

distorted by what they would have liked to 

have happened rather than what did” (some 

may think that is hardly a novel problem) he 

was able to make findings of fact. It was a 

joint decision to buy the house in Droitwich, 

but the respondent’s evidence that she would 

become a joint owner with the appellant, and 

the only reason this did not come about was  

because she was in Manchester and it was 

therefore inconvenient for her to sign the  

documentation, was rejected.  

The trial judge also found that it was most  

unlikely that Mr. Southwell would have or did 

make any clear promise to the respondent 

that she would become an equal owner in the 

house. It went further: the respondent was 

kept away from any paperwork which might 

suggest she had an interest. In the first  

instance judgment, as quoted in the Court of 

Appeal, the respondent’s position was  

crucially described thus: “She was taking a big 

risk, moving from a secure rented house on 

which she had spent a lot of money,  

leaving her job and moving her children; and 

without trust in the Defendant and  

reassurances from him would not have moved 

as she did….The discussions they had were not 

specific as to ownership of the home they 

were moving into. They were specific as to the 

nature and extentof his commitment to her 

and the provision of secure accommodation 

for her. He promised her secure rights of  

occupation at the house that they were in  

effect buying together, although in his sole 

name. He led her to believe that she would 

have the sort of security that a wife would 

have, in terms of accommodation at the 

house, and income. And she relied on that. 

Without such promise and assurance she 

would not have given up her house and 

m o v e d  i n  w i t h  h i m . ”  T h e 

relationship deteriorated. The respondent 

found herself and her daughters homeless; she 

had left the house and it seems the locks may 

have been changed. As Tomlinson L.J.,  
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giving the judgment of the Court of Appeal 

with which McFarlane and Macur L.J.J. 

agreed,  said, quoting Lord Scott of Foscote in 

Thorner v Major2: “It is trite law that "a  

representation, if it is to found a claim based 

on proprietary estoppel, must be clear and 

unequivocal.” The principle of proprietary  

estoppel as set out by Oliver J. in Taylor’s  

Fashions Ltd. v. Liverpool Victoria Trustees Co. 

Ltd.3 that a broad approach is necessary 

“which is directed at ascertaining whether, in 

particular individual circumstances, it would 

be unconscionable for a party to be  

permitted to deny that which, knowingly, or 

unknowingly, he has allowed or encouraged 

another to assume to his detriment than to  

enquiring whether circumstances can be  

fitted within the confines of some  

preconceived formula serving as a universal 

yardstick for every form of unconscionable  

behavior” remains a seminal test. Tomlinson 

L.J. also invoked with approval Robert Walker 

L.J. in Gillett v. Holt4 to the same effect that 

the court is concerned with “a broad enquiry 

as to whether repudiation of an assurance is 

or is not unconscionable in all the  

circumstances.” 

The promise was in relation to identified land 

so that element was fulfilled and a promise 

that a person could stay in a house for as long 

as he or she wished raised, or potentially 

raised, an equity in the promisee’s favour (so 

Greaseley v. Cooke5). As Tomlinson LJ said 

there are cases where circumstances which 

appear to give rise to an equity fail to do so 

when the continuum of the relationship is  

evaluated at the point when the promisor  

reneges on his promise6.  

Is this a case in which the conduct is  

unconscionable? The detriment to the  

respondent was that she abandoned her  

secure home in which she had invested. It was 

not that she entered a relationship short of 

marriage, but that she relied upon the promise 

of a home and in acting to her detriment 

made the promise irrevocable. The judge’s 

broad enquiry was endorsed by a unanimous 

Court of Appeal in a case which  

demonstrates that the law does provide  

justice where a straightforward TOLATA  

account would fail or be inadequate. 

_____________________________ 

1 (2014) EWCA Civ. 1347 

2 (2009) 1 WLR 776 at 783 

3 (1982) 1QB at p.p. 151-152 

4 (2001) Ch. 210 at p.232 

5 (1981) WLR 1306 per Lord Denning at p.1311 

6 e.g. Sledmore v. Dalby (1996) 72 P & CR 196: the       

principle of an equitable remedy should not  

produce injustice. 

 



 

 

 

 

 

 

 

 

Just about every permutation of order in family 

proceedings has been considered in the Family 

Standard Orders project. However, family  

lawyers and litigants-in-person are given no 

suggested template for an order made at the 

conclusion of proceedings brought under the 

Trusts of Land and Appointment of Trustees Act 

1996. These disputes often bear all the   

hallmarks of a “family” dispute but do not  

feature in the Standard Orders menu as they 

are civil orders made in Chancery Division of 

the High Court or in the County Court.  

Here follows a suggested draft for a basic final 

TOLATA order concerning a property subject to 

a mortgage in the style of the Family Standard 

Orders, with the occasional marginal note.  

Attention is also drawn to the particular and 

additional requirements, when lodging orders 

(whether by consent or otherwise) before 

Chancery Masters, pursuant to a Practice  

Direction1 issued by the Chief Master which is 

effective from the 1 October 2014. 

 

A Proposed Draft 

Final TOLATA Order 

 

Rhys Taylor 

         

ORDER MADE BY [NAME OF JUDGE] ON [DATE] SITTING IN OPEN COURT. 

Upon hearing [name the advocate(s) who appeared] 

The Parties 

1) The Claimant is XX  

The Defendant is YY 

[The Second Defendant is ZZ] 

Specify if any party acts by a litigation friend 

Definitions 

2)Property 

The “property” shall mean the property known as [insert address including postcode]  

registered at HM Land Registry under title number [insert]  

3) “The mortgage” shall mean the mortgage secured upon the property in favour of [insert 

name of mortgagee]. 

Agreements / Declarations 

4) Declaration 

It is declared that from [the date of this order]/[insert date] the [Claimant and Defendant]/[the 

Claimant]/[the Defendant] hold/[s] the property, subject to the mortgage, upon trust for the 

[Claimant and Defendant as joint tenants] / [Claimant and Defendant as tenants in common in 

equal shares] / [Claimant and Defendant as tenants in common, as to the Claimant [insert % 

share] and as to the Defendant [insert % share]] / [for the Claimant absolutely] / [for the  

Defendant absolutely]  

[BY CONSENT]2 IT IS ORDERED THAT 

5) Order for Sale 

The property shall be sold forthwith on the open market for sale and the following conditions will 

apply: 

A) the property shall be placed on the open market for sale immediately for [insert price] / [such 

price as may be agreed between the parties or in default of agreement determined by the 

court]; 

B)the property shall be sold for [a price in excess of [insert] / [such price as may  

 



 

 

 
be agreed between the parties [in excess of [insert] [or in default of agreement determined by 

the court]; 

C) [Both parties]/[the Claimant]/[the Defendant] shall have conduct of the sale; 

D) [the [Claimant’s]/[Defendant’s] solicitors]/[insert name of solicitors]/[such solicitors as may be 

agreed between the parties or in default of agreement determined by the court] shall have the 

conduct of the conveyancing work relating to the sale; 

E) [insert name of estate agents]/[such estate agents as may be agreed between the parties or 

in default of agreement determined by the court] shall offer the property for sale; and 

F) the proceeds of sale shall be applied as follows: 

i) to discharge the mortgage; 

ii) in payment of the solicitors’ conveyancing costs and disbursements in connection with the 

sale; 

iii) in payment of the estate agent’s charges; 

iv) [in payment of any capital gains tax payable upon the sale]; 

v) The balance to be paid to the parties in accordance with the declaration at the start of this 

order. 

6) Order granting permission for one party to bid for the property3 

The [Claimant] / [and the] / [Defendant] [has] [each have] permission to bid for the property. 

7) Order declining to order an immediate sale and granting one party exclusive rights of  

occupation4  

The application for an order for an immediate sale of the property is dismissed and the 

[Claimant] / [Defendant] shall vacate the property by [insert date] and from that date the 

[Claimant] / [Defendant] shall have exclusive possession of the  

property, subject to the mortgage and orders made sale in accordance with the provisions of 

paragraph [insert] of this order].  

8) Provisions consequential to paragraph above providing for the remaining party to pay an  

occupation rent to the departing party and for the remaining party to pay the routine outgoings 

and expenses  during their period of exclusive occupation.5 

[The [Claimant]/[Defendant] shall pay the [Claimant]/[Defendant] an occupation rent to the 

[Claimant] / [Defendant] in the sum of [insert the amount] per calendar month, to be paid 

monthly in advance, the first payment to commence on [insert date] until further order] / 

[completion of the sale of the property].   

 

The [Claimant]/[Defendant], shall be responsible for the routine maintenance of the property 

(but not structural repairs, defined as repairs to load-bearing walls and to the roof, which shall be 

shared equally in any event) and the payment of the running costs, including but not limited to 

buildings and contents insurance payments, capital and interest mortgage payments, [the  

capital element of which shall upon completion of sale of the property be the subject to an  

account as provided for in paragraph 11 below], council tax and utility bills in respect of the 

property, commencing [insert date] until [further order]/ [completion of the sale of the property]. 

 
9) Order requiring one party to deliver up vacant possession of the property only6 

The [Claimant] / [Defendant] shall deliver up vacant possession of the property to the 

[Claimant] / [Defendant] by [insert date]. 

10) Order requiring a bare legal owner to transfer the legal title into the name of the  

beneficial owner7 

The [Claimant]/[Defendant] shall execute a transfer of the legal title of the property into the 

[Claimant’s]/[Defendant’s] sole name by [insert date].  

 



 

 

 
11) Order for an account8 

There shall be an equitable account in respect of the [Claimant’s]/[Defendant’s] occupation of 

the property from [insert date] / [the date of separation on [insert date]] to the date when the 

account is finalised and in respect of the [Claimant’s]/[Defendant’s]/[the parties’ respective] 

[capital [and/or] interest] mortgage contributions from the [insert date] / [date of separation] to 

the date when the account is finalised [and in respect of the [Claimant’s]/[Defendant’s] works 

of [improvement/repair] to the property [as set out in the schedule to this order] which have  

occurred from [insert date] / [the date of separation]. The matter shall be listed before the  

district judge for an account to be taken if not agreed. In the event that the parties are able to 

agree the account they shall forthwith each write to the district judge. Confirming the terms of 

their compromise. 

12) Order requiring a party to remove a notice/restriction at the Land Registry 

The [Claimant]/[Defendant] shall use all reasonable endeavours from today’s date to cause the 

removal of [his]/[her] [notice]/[restriction] registered with the Land Registry in respect of the 

property. 

13) Costs 

[The [Claimant]/[Defendant] shall pay the [Claimant’s]/[Defendant’s] costs by [insert date] 

[including the costs reserved by the order(s) made on [insert date(s)], and if the costs are not 

agreed they shall be assessed / subject to detailed assessment in accordance with the Civil  

Procedure Rules 1998 Part 47]. / [The [Claimant]/[Defendant] shall make an interim payment on 

account of such costs to the [Claimant]/Defendant] in the sum of [insert amount] by [insert 

date] / [The [Claimant]/[Defendant] shall pay £[insert] towards the [Claimant’s]/[Defendant’s] 

costs by [insert date]] / [There shall be no order as to costs] 

14) Costs – no order save for detailed assessment of a party’s publicly funded costs 

There shall be no order as to costs save for detailed assessment of the [Claimant’s]/

[Defendant’s] publicly funded costs in accordance with the Civil Procedure Rules 1998 Part 

47.18. 

15) Liberty to Apply 

The parties shall have liberty to apply to the court as to the implementation and timing of the 

terms of this order only. 

__________________________________________________ 

1 http://www.judiciary.gov.uk/publications/chancery-masters-orders-effective-1st-october-2014/ 
2 Whilst it is possible to have a consent order in the form of this template, it is also common for parties to a 

civil compromise to agree a “Tomlin Order” which states only “The Claimant and  

Defendant having agreed to the terms set out in the Schedule hereto. IT IS ORDERED THAT All  

further proceedings in this claim be stayed except  for the purpose of carrying such terms into effect.  

Liberty to apply as to the carrying such terms into effect.” The schedule may then contain detailed  

provisions which go beyond the court’s jurisdiction under TOLATA and may borrow heavily from Financial 

Remedy draft clauses. The agreements recorded in the schedule are contractual in nature and not  

undertakings to the court. 
3 Note provisions of CPR 40.16 and PD 40D 2 and 3 
4 ss. 13 & 14 TOLATA. For more detail see e.g. “To sell or not to sell: that is the question. The irony of the Trusts 

of Land and Appointment of Trustees Act 1996.” Martin Dixon (Cambridge Law Journal, 2011, 70(3), 579 – 

606) 
5 ss. 13 & 14 TOLATA 
6 ss. 13 & 14 TOLATA and CPR 40.17 
7 Order pursuant to rule in Saunders v Vautier (1841) 4 Beav 115, Cr & Ph 240 
8 ss. 13 & 14 TOLATA 

 

 

 

 



 

 


