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Foreword 
by Matthew Lowe  

Welcome to the inaugural newsletter from 36Crime.  This is 
the first of  what will become a regular publication.   

It is intended to inform and at the same time, illustrate the 
depth, breadth and quality of  services the barristers in 
36Crime can offer to both lay client and instructing solicitor.  

The articles range from a discussion about a high profile      
‘honour’ motivated attempted murder [Adrienne Lucking 
QC] to analysis of  the widened prohibition on displaying  
tobacco products in shops [John Hallisey]. 

Claire Howell grapples with recent authorities on the vexed 
topic of  determining benefit in multiple defendant confiscation 
proceedings and Christopher Donnellan QC reports on a 
Health and Safety case in which he successfully appeared for a  
defendant. 

The growing amount of  disciplinary and regulatory work 
within chambers is reflected in articles from Steve Evans on 
proposed changes to police disciplinary hearings and Michael 
Coley on Civil Aviation Authority regulation - with a topical 
focus on the use of  radio controlled drone type models. 

Kakoly Pande provides analysis of  situations where legal   
liability can arise from unwise use of  social media while    
Roxanne Aisthorpe comments on the potentially draconian 
effects of  the mandatory sentencing provisions in the Firearms 
Act. 

Our Extradition team goes from strength to strength. Florence 
Iveson, fresh from a secondment at the CPS Extradition Unit, 
discuses cost orders in Extradition hearings. 

Mary Prior offers her thoughts on the recently announced 
CPS consultation on pre-trial discussions with witnesses. 

It would be remiss of  me if  I did not take this opportunity to 
plug books written by members of  chambers.  Piers Von Berg 
is the editor of  the recently released Judicial Review - The     
Practitioners Guide.  His article in this newsletter deals with the 
increasing difficulties in seeking JR of  decisions to prosecute. 

The Sexual Offences Handbook, written by Felicity Gerry QC and 
Cat Sjolin, was extremely well received first time around. The 
second edition has just been launched. Both books are     
available from Wildy’s and would make valuable additions to 
your legal library. 

36 Bedford Row continues to offer the very best advocates for 
the more complex and serious criminal cases prosecuted in the 
Crown and appellate courts.   

In addition we offer expertise, advocacy and advice in other  
areas some of  which are illustrated in the articles you can read 
in this newsletter. 

We hope that you find something of  interest.	
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‘Honour’ based
violence
prosecutions

Successful prosecution for double attempted    
murder

by Adrienne Lucking Q.C.

In February 2014 the BBC published        
comments from a support group report that 
one in five UK police forces were failing to 
properly record cases of ‘honour’ based      
violence. In turn the Association of Chief    
Police Officers were reported as saying that 
‘significant progress’ had been made by 
forces. The recent conviction of Bharat Soma 
for the double attempted murder of a young 
couple demonstrates that such crimes are   
being taken very seriously indeed. This was 
the first conviction in Leicestershire for an 
‘honour’ based violence crime. 

The female victim, Darshana Narotam, had 
lived in Wembley for many years with her 
family. The family originated from Diu, an 
island off the Gujurat coast of India. In her 
mid teens, she met and fell in love with the 
male victim, Prashant Govinde. They met in 
secret. At age 17, Miss Narotam found herself 
in an arranged engagement to Bharat Soma, 
when she did not want to marry him. In    
January 2014 Darshana Narotam and Prashant 
Govinde ran away together from her home in 
Wembley and fled to Leicester in order to 
marry. Their flight, running hand in hand, 
was caught on CCTV footage.  

On the 19th of January 2014 the couple went 
out into Leicester in order to shop for food. 
Bharat Soma stalked the couple. As they   
waited at traffic lights, he approached        
Darshana Narotam from behind, seized hold 
of her and cut her throat with a brand new 
three-inch paring knife. He then stabbed 
Prashant Govinde through the neck with the 
same knife. Another person who cannot be 
named intervened to try to stop the attack and 
was also injured. By a stroke of tremendous 

good luck, a police officer drove by moments 
later. He summoned help, which arrived from 
a nearby police station in the form of local 
uniformed officers and response officers. Two 
of those officers had ‘bodycam’ equipment. 
Bharat Soma was arrested at the scene      
standing over the victims. Vital medical 
treatment was given by police officers at the 
scene that in all likelihood saved the couple’s 
lives. 

The response from the uniformed police     
officers at the scene demonstrated their correct 
identification of the incident as one of        
‘honour’ based violence. Importantly, from an 
evidential perspective, significant presence of 
mind was demonstrated by the officers. They 
ensured that Darshana Narotam’s evidentially 
crucial immediate account of why she and her 
boyfriend had been attacked was recorded by 
the ‘bodycam’ equipment.  

The investigation team was made up of       
officers with substantial investigative          
experience together with informed knowledge 
of ‘honour’ based violence. Adrienne Lucking 
Q.C. and Philip Gibbs were instructed at an 
early point to prosecute the case by the East 
Midlands Crown Prosecution Service. The 
‘Operation Graph’ team worked closely      
together and careful attention was paid to the 
presentation of the evidence around the 
events of the 19th in a form that was clear for 
the jury and enabled the motivation for the 
attack to be understood.  

Bharat Soma denied both counts of attempted 
murder. Whilst admitting that he had put the 
knife to Miss Narotam’s throat he denied that 
he had tried to cut her throat or that he had 
deliberately stabbed Mr. Govinde so that the 
mechanism of the infliction of the injuries was 
in issue. In relation to his motivation for the 
attack, he did not accept that this was violence 
arising from Darshana Narotam’s refusal to 
marry him as arranged by her family. He 
claimed that he was under a black magic 
curse. At the conclusion of the trial it was clear 
that this was a murder committed to prevent 
Darshana Narotam marrying anyone else. 
Bharat Soma was convicted on the 2nd of     
December 2014 and was subsequently        
sentenced to 23 years’ imprisonment. The jury 
added a rider to their verdict requesting that 
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the officers at the scene be commended for 
their conduct.  

This case was a perfect example of the Police, 
Crown Prosecution Service and Counsel 
working together with an informed and 
knowledgeable approach to ‘honour’ based 
violence.  
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Health and 
Safety and 
Corporate 
Manslaughter 

  

It was a load of rubbish! Cautionary tale for middle 
managers and employees

by Christopher Donnellan Q.C.

A prototype recycling process was set up in 
Rotherham. All general household waste,   
unsorted, was piled 24 tonnes at a time into a 
giant autoclave – in simple terms a            
pressurised washer-dryer machine. After 
cooking and steam cleaning, the recyclables 
were separated and the remaining fibrous 
product was piled up, intended to be used as 
a fertiliser. After the machine was installed 
and operating, with trial and error causing 
some damage and misalignment of a door, a 
door seal failure led to a sudden steam        
explosion, killing one operator and seriously 
injuring another. The maintenance manager 
pointed out to an HSE Investigator that a door 
locking ring had disappeared in the explosion. 
When the parts were found in the debris a 
fishplate connecting the two parts of the    
locking ring was found to have a missing bolt. 
The company was prosecuted under section 1 
of the Corporate Manslaughter and Corporate 
Homicide Act 2007. Also in the dock were 
three managers. Each charged under section 7 
of the Health and Safety at Work etc. Act 1974 
with failing to take reasonable care for the 
health and safety of himself and of other    
persons who may have been affected by his 
acts or omissions at work. The maintenance 
manager was additionally charged with    
perverting the course of justice, based on an 
allegation from two operators that they had 
been told not to tell investigators about a 
missing bolt.  

The allegations against all three were           
different, but borne out of the same          
background, namely that the Company       
required 24 hours production at all costs, 
maintenance was inadequate and a dangerous 

procedure of striking the locking ring        
fishplate, and stressing the bolts, was        
permitted practice. Sufficient particulars of 
their alleged breaches were sought, ordered, 
and eventually drafted as the trial began. The 
maintenance manager found himself second 
on the Indictment - but the first defendant was 
not there as, by the date of trial, the Company, 
Sterecycle (Rotherham) Ltd had gone into   
liquidation and it was neither present nor   
represented. The Company was convicted in 
absence and fined £500,000. A fine that will 
never be paid. The Judge considered R. v 
Cotswold Geotechnical Holdings Ltd [2012] 1 Cr. 
App. R. (S.) 26 and was satisfied that it was 
proper to make such an order against a     
company in liquidation as a public statement 
that the company was responsible for the  
preventable death. 

The Corporate Manslaughter and Corporate 
Homicide Act 2007 was enacted in part to   
resolve the problem of directors avoiding 
criminal liability because of the “controlling 
mind” test. Another hope when the Act was 
introduced was that middle and junior     
managers and those at the coal face would not 
be made scapegoats for the inevitable         
outcome when the company piles on the   
pressure to keep production going.  Should 
the employee have to give up his job,       
s o m e t i m e s i n a r e a s o f d e s p e r a t e                    
unemployment, when pushed to comply with 
the company instructions as the senior     
managers and directors go home with fat 
salaries and bonuses?  The operations and 
maintenance managers working with small 
teams are the most at risk of being blamed 
when there is a catastrophe. As the case       
unfolded the defence explored the role of the 
commissioning and engineering teams that 
had knowledge of the problems, did not come 
up with safe solutions and were more          
interested in developing the next generation 
of these massive autoclaves.  Neither           
engineers nor any company directors were in 
the dock.  

Shortly before the end of the prosecution     
evidence, the case collapsed against the       
operations manager and his line-manager 
(confusingly referred to as operations        
“director”). The maintenance manager was 
then successful on a submission in relation to 
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the remaining particular under the section 7 
charge relating to a missing bolt. The jury did 
justice in the end and acquitted him of       
perverting the course of justice.  Perhaps he 
would not have been prosecuted at all if he 
had not appeared to encourage operators only 
to report facts and avoid speculation about the 
missing bolt?  The moral for him and for other 
employees is full co-operation with the       
investigation when the HSE come through the 
door and not to try and protect the company. 
Although it may put future employment at 
risk, the dock in the Crown Court is a far 
worse place! 

Christopher Donnellan Q.C. represented the  
maintenance manager in the trial at Sheffield 
Crown Court in November 2014.  
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Behind Closed Doors
by John Hallissey

Since 2012 large shops have been prohibited 
from displaying tobacco products to their   
customers. The sliding doors installed on the 
front of the cigarette cabinets in large           
supermarkets have become a familiar sight 
but, up until now, the legislation has applied 
only to shops with a floor space in excess of 
280 sq. metres, meaning that most corner 
shops and off-licences have not been affected. 

From 6th April 2015 the legislation applies to 
all shops regardless of size.  Until now         
implementation of the legislation is likely to 
have fallen predominantly to teams of           
in-house supermarket lawyers and the need 
for enforcement action is likely to have been 
fairly limited.  Now, though, the small        
business owner is likely to need the advice of 
his solicitor and the burden of enforcement on 
local authorities is likely to increase             
significantly.   What follows is a very short 1

summary of the key parts of the legislation. 

The prohibition: 

Anyone who, in the course of a business,     
displays tobacco products or causes them to 
be displayed is guilty of an offence.  2

The prohibition does not apply to premises 
accessible only to persons engaged in or     
employed by a business which is part of the 
tobacco trade.  3

The exceptions: 

A shopkeeper does not commit an offence if 
the display of tobacco products is a ‘requested 
display’ to a person aged over 18.   A          4

‘requested display’ is a display to an             

individual following a particular request to 
purchase a tobacco product or for information 
about a tobacco product.  5

A shopkeeper who makes a ‘requested       
display’ may, of course, inadvertently display 
his tobacco products to other customers.  In 
those circumstances the display will not be an 
offence so long as it is solely as a consequence 
of the requested display, is for no longer than 
the requested display (or, if the customer had 
requested a particular product, no longer than 
is reasonably necessary to remove that      
product from the storage unit) and, if the   
customer had requested a particular product, 
the area of the storage unit displayed does not 
exceed 1.5 sq. metres.  6

A display is not an offence if it occurs solely as 
a consequence of assessing stock levels,        
re-stocking, staff training or cleaning,       
maintaining or refurbishing the storage unit, 
so long as the display lasts for no longer than 
is necessary for that activity to be completed 
and so long as the area of the storage unit   
displayed does not exceed 1.5 sq. metres.  7

The defences: 

Where a defendant is charged with having 
made a ‘requested display’ to an under-18 
year old it is a defence for him to show that he 
believed the individual was over 18 and      
either:  

(i) he had asked the individual for evidence 
of his age and the evidence provided 
would have convinced a reasonable      
person, or;  

(ii) from the individual’s appearance nobody 
could reasonably have suspected that the     
individual was under 18.  8

 The duty of enforcement falls upon the local weights and measure authority. s13 Tobacco Advertising and Promotion Act 20021

s 7A TAaPA 20022

 r3 Tobacco Advertising and Promotion (Display) (England) Regulations 2010 SI 2010/4453

s 7B(2) TAaPA 2002 4

s 7B(8) TAaPA 20025

 r4 2010/4456

 r6 2010/4457

 s 7B(5) TAaPA 20028
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Where a defendant is charged with having 
caused a ‘requested display’ to an under-18 
year old (i.e. a shopkeeper whose staff have 
made such a display), it is a defence for him to 
show that he exercised all due diligence to 
avoid committing the offence.  9

Other considerations 

There are, in addition, very prescriptive rules 
about how, where and in what format tobacco 
prices may be displayed. 

Displaying tobacco products in contravention 
of the legislation carries a maximum sentence 
on indictment of 2 years imprisonment or an 
unlimited fine.  Shopkeepers and small      
business owners involved in the sale of       
tobacco would therefore be well advised to 
take specialist legal advice well in advance of 
April 6th to ensure that both they and their 
staff understand their obligations clearly. 

 s 7B(7) TAaPA 20029
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Social Media 
and the Law
By Kakoly Pande

Social media is an increasingly powerful tool 
in communicating and connecting with others 
on a large scale. It is used in the promotion of 
the self, a business, a product or an opinion. If 
exercised wisely, social media as a resource 
can be the key to an individual’s fame or    
success due to its far-reaching nature.      
However, those who use social media as a 
way to communicate thoughts to the masses 
must be careful not to fall foul of at least one 
of the many limbs of the law. Here are some 
examples of the potential legal issues that the 
unsuspecting tweeter, whatsapper, facebooker, 
snapchatter etc may face as a result of a 
thoughtless or misconceived posting.  

i. Libel and defamation 

The most striking example of a libelous Tweet 
was that sent by Sally Bercow, wife of the 
Speaker of the House of Commons, John 
Bercow: “Why is Lord McAlpine trending?   
*innocent face*”. The Tweet was posted at the 
time when there was significant speculation 
about the identity of a senior unnamed    
politician who had allegedly committed child 
abuse. Lord McAlpine successfully sued Sally 
Bercow for this act of libel. What is              
particularly problematic with Tweets is the 
potent ia l ly repet i t ive nature o f the           
communication because a Tweet can be 
‘retweeted’ at exponential speed. Under 
defamation laws, a ‘ retweeter ’ of a         
defamatory comment will be treated as 
though they had made the comment         
themselves. Having said that, the indications 
are that the court may allow some leeway to 
reflect the casual nature of social media.  

ii. Menacing communications 

Apart from defamation, civil and criminal  
liability can also arise in the way of breaches 
of the Communications Act 2003. In the case 
of Paul Chambers in 2008, he was initially 
convicted for sending a “menacing” message  1

which consisted of the Tweet: “Crap! Robin 
Hood airport is closed. You’ve got a week and a bit 
to get your shit together, otherwise I’m blowing the 
airport sky high!!” He was fined £385 and     
ordered to pay £600 costs. However, his     
conviction was overturned on appeal on the 
basis that "a message which does not create 
fear or apprehension in those to whom it is 
communicated, or who may reasonably be 
expected to see it, falls outside this provision 
[of the 2003 Act]". 

iii. Negligence 

A duty of care could arise in respect of a social 
media posting. Such a case is likely to be rare, 
not least because most claims will relate to 
pure economic loss. 

iv. Data Protection Act 

An organisation might also become a data 
controller in respect of personal data obtained 
from others posted on its social media page or 
may become a publisher of that material for 
defamation purposes, particularly once the 
organisation has been notified that the        
material is defamatory.   2

iv. Harassment 

Social media is fast becoming the preferred 
venue for bullying and harassment, with    
activities such as the posting of offensive    
photos, comments or the making of threats. 
Not only could such conduct lead to criminal    
liability, it can also lay the foundation for 
claims on the basis of discrimination or      
constructive or unfair dismissal if this conduct 
is perpetrated within the workplace as       
employers are vicariously liable for the acts of 
one employee to another in the course of their 
employment.  

 [2012] EWHC 2157 [QB]1

 Social networking and online forums – when does the DPA apply?, Information Commissioner, May 20132
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v. Freedom of Expression 

In the employment context, an employee may 
assert that restrictions on his use of social   
media infringe his right to freedom of          
expression. This right was considered in Smith 
v Trafford House Trust . Mr Smith was          3

disciplined for setting out his negative views 
on the proposal to introduce gay marriage in 
the UK via his Facebook account. When his 
comments upset a fellow employee and 
“friend” on Facebook who informed the     
employer, the employer took disciplinary    
action against him on the basis that the      
employer was a housing trust which included 
gay people among its clients. It considered 
that his statements were inappropriate and 
that disciplinary action was justified.        
However, the policy did not expressly extend 
to personal communications and, in light of 
Mr Smith’s right to freedom of expression and 
freedom of speech, the High Court interpreted 
i t as only applying to work-related           
communications. Moreover, frank but lawful 
expression of private views on social media, 
as on any other platform, may cause upset to 
those of opposing views, but that this was 
consistent with the concept of freedom of 
speech and was the necessary price for such a 
freedom. Accordingly, the action against him 
was unlawful. 

vi. Privacy 

The right to privacy is often seen as a         
fundamental right, protected in the European 
Union under Article 8 of the European     
Convention on Human Rights and Article 7 of 
the Charter of Fundamental Rights. However, 
it is subject to a range of derogations that    
allow interference where necessary in the   
interests of wider society. 

In the UK, the law has developed to provide 
privacy rights against both the state and     
private persons through the tort of misuse of 
confidential information. Consequently,      
privacy rights are potentially applicable to 
almost any form of social media activity such 
as the posting of photographs, even when the 
underlying information is effectively        
commercial in nature. 

vii. Contempt 

The law of contempt regulates the behaviour 
of all those whose conduct may have an      
impact on the integrity proceedings. In the 
course of a jury trial, however, it is a standard 
direction for the judge to advise the jury about 
the need not to conduct their own research 
into the case. If they do, then the common law 
contempt applies. This is intentional contempt 
or rather conduct which tends to undermine 
the administration of justice, done with the 
intention of undermining the administration 
of justice. With the growth of the internet, 
every jurisdiction has been faced with the fear 
of trial by ‘Google’. There are a number of   
examples of the courts taking robust action 
against jurors who decided to disregard the 
rules which ensure a fair trial.  A case in point 
is of Theodora Dallas who was a juror on a 
trial at Luton Crown Court in 2011. For      
conducting her searches which revealed the 
previous acquittal of the defendant for rape, 
Dr Dallas was found by the Lord Chief Justice 
to be in contempt of court, and was           
committed to 6 months imprisonment. The 
defendant had to be retried before a new jury 
and the victim had to give evidence once 
again. 

When sentencing Dr Dallas, the Lord Chief 
Justice said; 

“Jurors who perform their duties on the basis that 
they can pick and choose which principles         
governing trial by jury, and which orders made by 
the judge to ensure the proper process of jury trial 
they will obey, or who for whatever reason think 
that the principles do not apply to them, are in  
effect setting themselves up above the jury system 
and treating the principles that govern it with    
contempt…” 

viii. Terrorism 

The UK has long been fighting against         
terrorism but more recently the battleground 
has been social media. The new generation of 
terrorists is very comfortable with all aspects 
of the internet, using Twitter to promote their 
propaganda and YouTube to broadcast their 
atrocities. As a result, Scotland Yard has set up 

 [2012] EWHC 32213
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a Counter-Terrorism Internet Referral Unit 
(CTIRU) which scours the internet to find    
material which glorifies terrorism. Upon   
identifying material which seeks to encourage 
or glorify terrorism, it is passed on to the CPS 
which will analyse whether the material 
breaches section 1 of the Terrorism Act 2006. 
S e c t i o n 1 c r e a t e s t h e o f f e n c e o f                      
‘Encouragement of Terrorism’ which states 
that in order for a person to commit the       
offence a three element test must be met, the 
main issue being subsection 2 ‘The statement 
must be likely to be understood by some or all 
of the members of the public to whom it is 
p u b l i s h e d a s a d i r e c t o r i n d i r e c t                     
encouragement to them to commit, prepare or 
instigate acts of terrorism or Convention     
offences’. Social media enterprises are asked 
to monitor the content of users and report any 
potential data which raises concern. However, 
that approach is voluntary and therefore     
unlikely to reap the success desperately    
needed.  

At this present time, there are three pieces of 
draft and emergency legislation which seek to 
tackle the online war against terrorism: 

1. Draft Communications Data Bill 2012 – 
This would have extended the range of data 
communications companies have to store for 
12 months. It would have included, for the 
first time, details of messages sent on social 
media, webmail, voice calls over the internet 
and gaming, in addition to emails and phone 
calls. Officials would not have been able to see 
the content of the messages without a        
warrant. The bill, dubbed the "snoopers'    
charter" by critics, was blocked by the Liberal 
Democrats. 

2. Data Retention and Investigatory Powers 
Act 2014-15 - Introduced as emergency        
legislation to maintain the requirement for 
phone and internet companies to log records 
(but not content) of calls, texts and internet 
use. This legislation is due to expire in 2016. 

3. Counter-Terrorism and Security Bill 
2014-15 - Part of the bill going through       
Parliament would add to the Data Retention 
and Investigatory Powers Act to allow         
internet protocol (IP) address matching. This 
would identify the individual or the device 

that was using a particular IP address at any 
given time. 

In the wake of terror attacks in France and 
Belgium, it is beyond doubt that further      
legislation is needed to arm the security      
services with the tools to protect society but 
equally safeguard the rights of all individuals. 
However, it remains to be seen what powers 
will be conferred upon them once the          
defensive rhetoric of the elections has passed.  
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Regulation of 
Unmanned 
Aerial Vehicles
By Michael Coley

On 1st April 2014 Robert Knowles became the 
first person in the UK to be convicted of       
offences involving unlawful use of an         
unmanned aerial vehicle (UAV).  He had been 
charged with flying a UAV within 50 metres of 
a bridge, contrary to Article 167 of the Air 
Navigation Order 2009, and flying over a     
nuclear installation, contrary to Regulation 
3(2) of the Air Navigation (Restriction of      
Flying)(Nuclear Installations) Regulations 
2007.  He had flown a camera-equipped UAV 
close to the Jubilee Bridge over Walney    
Channel, and then over the BAE nuclear   
submarine facility in Barrow-in-Furness      
before crash-landing it in a river.  Furness and 
District Magistrates’ Court fined him £800 and 
ordered that he pay £3,500 in costs. 

On July 22nd 2014 a model helicopter came 
within 20 feet of an Airbus A320 at an altitude 
of 700 feet as the airliner was on approach at 
Heathrow airport.  The incident was the      
second recorded airprox involving a UAV and 
a commercial passenger flight in the UK, and 
the first at Heathrow. 

These two cases highlight the regulatory    
challenges brought by the rapid increase of 
UAV use in recent years.  This increase has 
been driven not only by the popularity of 
UAVs amongst leisure users, but also an      
increasing enthusiasm to embrace their    
commercial applications.  The Civil Aviation 
Authority (CAA), which is responsible for 
regulating the use of commercial UAVs, 
granted 30 licences in January 2013; in        
February 2014, it granted 300. 

So far, development of the law concerning 
UAVs in th i s jur i sd ic t ion has been                 
incremental, with the CAA utilising existing 
legislation to regulate their use on a case-by-
case basis.  Nonetheless, there have been calls 
for a comprehensive review of the law in a 
similar vein to the roadmap for the legislative 

integration of drones being carried out by the 
US Federal Aviation Administration (FAA).  
So far, the existing regime has been working 
well, but we are still very much at the          
beginning of the UAV age.  If the number of 
aircraft and sorties increases dramatically - 
and the number of complaints concerning 
their use increases proportionately -           
regulators may find that the position changes. 

Evidence-gathering is a further consideration.  
UAV flights are not monitored or documented 
in the same way as manned flights, and one 
has to ask how regulators propose to keep 
track of large numbers of small craft carrying 
out large numbers of relatively short flights.  
In the Knowles case, the conviction was based 
on a review of the footage captured by the 
UAV’s camera following its recovery.  The 
footage revealed the offences being committed 
and the identity of the defendant.  In the 
Heathrow incident, the UAV was not picked 
up on radar due to its size, and was only   
spotted by aircrew as it flew over the Airbus’ 
wing.  The pilot of the UAV remains       
unidentified. 

So far, concerns have revolved around UAV 
use by untrained and unlicensed amateurs 
unwittingly causing chaos (see also the 
Swedish pilot who shut down Stockholm-
Bromma airport by flying a UAV into         
controlled airspace in December 2014).     
However, the increasing availability of UAVs 
at relatively cheap prices may make them a 
viable option for activists looking to cause   
disruption at airports.  Some experts have 
even warned of the possibility of UAVs being 
used in terrorist attacks. 

Clearly, as the use of UAVs becomes more 
prevalent - and it will - regulators and         
enforcers of the law will have to work         
i n c re a s i n g l y h a rd t o k e e p u p w i t h                 
developments not only from a legislative 
standpoint, but also in respect of detection 
and prevention of improper use. 
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Judicial review 
of prosecutions: 
wrong turn?
By Piers von Berg

The High Court has reduced the scope for 
challenges to decisions to prosecute. This     
development is a wrong turn. This is evident 
where the CPS has breached its policy in 
charging or continuing to prosecute a young 
defendant for serious offences.  

Thomas P, as he then was, said this in Moss & 
Son Ltd v Crown Prosecution Service [2012] 
EWHC 3658 (Admin), [25]:  

‘… in an application to stay for abuse where a 
breach of [prosecutorial] policy is established, 
the applicant must go on and establish        
misconduct or oppression of the type           
explained in ex parte Bennett [1994] 1 AC 42. 
That requirement must be the same in the rare 
cases where a challenge can be made by       
judicial review’. 

In R (Barons Pub Company Limited) v Staines 
Magistrates’ Court & Or [2013] EWHC 898 
(Admin) Thomas P added that in summary 
proceedings the ‘only way’ to bring the      
challenge was by an abuse of process           
application.   

R v Horseferry Road Magistrates’ Court ex parte 
Bennett (No 1) [1994] 1 AC 42 held that the 
court has a power to intervene where a    
prosecutor’s conduct ‘threatens either basic 
human rights or the rule of law’ (62A). In that 
case the defendant had been forcibly brought 
to the United Kingdom to face trial in breach 
of international law. Furthermore, magistrates 
have no jurisdiction to hear these applications 
as ‘this wider responsibility for upholding the 
rule of law must be that of the High 
Court’ (64A).  

Thomas P’s rationale in Baron’s Pub was that 
where a stay of proceedings is sought on 
grounds of breach of policy, even if the policy 
has been breached, the prosecution itself 

could only be halted if it was oppressive. That 
is correct for an application for a stay. But    
judicial review is not confined to questions of 
fairness and does not always seek a stay. 
Moreover, a magistrates’ court has no          
jurisdiction to hear the application to stay the 
proceedings where ex p Bennett misconduct is 
in issue.  

Therefore, the problems are:  

i) the hurdle for judicial review is now too 
high thus arguably depriving certain     
defendants of a remedy,  

ii) magistrates may hear an application for 
which they have no jurisdiction and,  

iii) public law complaints are shoehorned into 
abuse of process applications.  

This causes the most d i ff i cu l ty for               
prosecutions of youths for serious offences in 
the Youth Court. Extensive and mandatory 
CPS policy exists e.g. for sexual offences 
against other children. Interestingly, the case 
law in this area makes no reference to ex p 
Bennett. For these vulnerable defendants it 
appears, in blunt terms, that there is almost no 
remedy for disregard of CPS policy. Indeed, 
the writer has seen the CPS make similar 
submissions in defence of judicial review     
applications. This cannot be correct as CPS 
policy prescribes certain circumstances where 
youths should not be prosecuted.  

In the right case this development should be 
challenged otherwise a prosecutor’s discretion 
could be unfettered.  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Piers von Berg

This is a comprehensive guide to challenging decisions of criminal courts and 

public bodies in the criminal justice system using judicial review. Written by a team 

of criminal and public law practitioners, it considers claims for judicial review 

arising in the criminal justice system, which now represent a distinct area of public 

law. These claims are set apart by special considerations and rules; for example, on 

the limits of the High Court’s jurisdiction or the availability of relief during ongoing 
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Criminal practitioners may lack the background to spot public law points. Equally, 
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procedure for obtaining legal aid and costs. It will be of assistance to any practitioner 
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Firearms Act: 
A Home Office 
Mis-fire
By Roxanne Aisthorpe

S.5 of the Firearms Act 1968 creates a strict   
liability offence with a mandatory minimum 
term of five-years’ imprisonment for          
possession of a prohibited weapon. Self-     
contained air cartridge guns became           
prohibited under s.5 FAA by virtue of s.39 
Anti-Social Behaviour Act 2003. Provisions 
relating to the purchase, acquisition,          
manufacture, sale or transfer of the prohibited 
weapon commenced on 20 January 2004. It 
became an offence to possess an air gun on 30 
April 2004. What happened to those already in 
possession? 

A Home Office circular released prior to the 
change in status suggested that owners of air 
guns should apply for a licence prior to 30 
April 2004, failure to do so would render such 
persons guilty of “an offence punishable by a 
minimum of five years…imprisonment”. In 
Mehmet [2005] EWCA Crim 2074 the Court of 
Appeal were asked to find exceptional         
circumstances where the appellant had been 
in possession of an air gun prior to the 
change. The sentence was reduced to two-
and-a-half years to reflect the appellant’s lack 
of knowledge in relation to the change in     
status. In obiter, Hedley J explained that after 
air guns were made unlawful there was a 
“period of grace permitted until the end of April 
2004 to allow holders…to dispose of them or apply 
for a licence (p5)”. 

No reference is made to a grace period in the 
legislation. On the contrary, s.39(4) ASBA 
makes clear that s.5(1) FAA would not apply 
to persons in possession of air guns on 20   
January 2004, instead, s.1 of the same Act 
would apply, namely that it would be an     
offence to possess such a weapon without a 
licence. An offence under s.1 FAA is triable 
either way and attracts a maximum sentence 
of five years’ imprisonment. Further, Art 5(2) 
ASBA (Commencement No.1 and Transitional 
Provisions) Order 2003/3300 provides that s.1 

would not apply to a person who had already 
applied for a licence prior to April 2004 but 
was still awaiting the outcome, there is no 
mention of s.5 applying to those who had not. 
Parliament clearly did not seek to impose such 
a draconian measure. 

Worryingly, now that the amendments have 
long been made, the relevant air guns are    
automatically treated as falling within s.5 FAA 
and even when defendants claim that they 
have been in possession of the weapon prior 
to the change in status, the police and CPS 
apply s.5 where there has been no application 
for a licence. Towards the end of 2014, the CPS 
accepted a plea on my advice, to an offence 
under s.1 FAA in similar circumstances to that 
in Mehmet where the defendant had evidence 
suggesting he obtained the weapon prior to 
January 2004. The defendant was sentenced to 
a conditional discharge rather than the five-
year term he had been facing at the outset. 
Through that case I learnt very specific law in 
relation to air guns, but also, was reminded 
that it pays to go back to the legislation. 
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Share of the 
Cake
by Claire Howell

The Proceeds of Crime Act 2002 s76(4)       
provides that a person benefits from conduct 
if he obtains property “as a result or in       
connection with” the criminal conduct.  

The question of how the court should          
approach cases involving co-conspirators has 
been covered in a number of authorities.  

R v Raymond Smith [2014] EWCA Crim 2707 is 
the most recent. The case concerned a large 
“cash for crash” conspiracy which had been 
divided into a number of different trials. The 
conspiracy which concerned the court on this 
occasion related to a staged road traffic         
collision in 2010. The appellant claimed £5,800 
for his vehicle which was a write off. The      
co-defendant (Wright) claimed £17,028. 

Mr Smith’s assets were agreed to be £28,000. 
The Prosecution sought to obtain both 
amounts from Mr Smith and were successful. 
The Judge expressed the basis for this finding 
as being his conclusion that Mr Smith was a 
crucial player in the conspiracy.  

The Court of Appeal quashed the confiscation 
order and remitted the matter for rehearing. 
The following principles emerge from the 
judgment: 

• The fact that the offending is joint does not 
mean that the benefit is jointly obtained. 

• The focus must be on the property obtained 
by a defendant.  

• The defendant’s role in a conspiracy is only 
relevant in so far as it is provides relevant 
evidence when considering the question of 
what property he obtained.  

• The court reiterated the observations in R v 
Ahmad & Fields [2014] UKSC 36 that it was 

important that findings were properly 
made on the basis of evidence, rather than 
convenience or laziness.  

In short, if the Prosecution seek to have the 
whole cake, they must establish on the        
evidence that a Defendant has jointly obtained 
the benefit. Whilst a defendant’s role may be 
relevant to this assessment, it is not              
determinative. 
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Regulating the 
Lawyers: Money 
Laundering and 
The Serious 
Crime Bill

by Nadia Silver

It has been over seven years since the coming 
in to force of the Money Laundering           
Regulations 2007, and over a decade since the 
enactment of the Proceeds of Crime Act 2002: 
all members of the legal profession are         
familiar by now (or should be) with the     
criminal prohibition on money laundering, 
and the compliance burdens of ‘customer due 
diligence’.   

However, 2014 saw an increased focus on this 
profession by Regulators and Legislators     
intent on eliminating the possibility of          
organised criminals using legal services to 
launder the proceeds of crime or to otherwise 
assist (one hopes unwittingly) criminal         
enterprises.   

September 2014 saw the announcement by the 
Solicitors Regulation Authority and the       
National Crime Agency of a ‘crack down’ on 
money laundering within the legal sector:   
testing the systems in place within firms     
intended to detect risky clientele and make 
adequate investigations into the sources of 
funds before accepting instructions.  1

The following month, the SRA warned that 
firms need to have anti-money laundering 
measures in place before the Financial Action 
Task Force (an inter-governmental body      
created to investigate financial crime) begins 
its scrutiny of the UK profession in 2016.    2

By November, the SRA had disclosed that 
they were currently dealing with a number of 

‘shocking’ money laundering allegations 
within law firms, stemming from poor         
understanding of or adherence to the Money 
Laundering Regulations.    And in December, 3

the SRA backed this up with a warning of the 
‘hardline’ which the NCA would take with 
solicitors who were failing to put procedures 
in place to manage their money laundering 
risk.   4

Sobering examples appeared in the case law 
too: Holt v Attorney General [2014] UKPC 4, a 
decision of the Privy Council, is a case in 
point.  It concerned an advocate employed by 
a firm in the Isle of Man who, it was alleged, 
had become concerned in an arrangement   
under which the clients' legal expenses had 
been paid out of money which was, in their 
hands, the proceeds of crime (it had been 
fraudulently obtained by the clients from a 
fund they administered as trustees). It was not 
suggested that the Defendant stood to gain 
personally by this arrangement, but that she 
had connived in the use of criminal property 
by her clients to pay their fees: there was     
evidence that she knew the money had come 
from the trust and had falsified documents to 
disguise this fact.  However, the Privy Council 
quashed her conviction on the basis that it 
was insufficient to show that the Defendant 
ought to have realised that some crime, such 
as theft or fraud, might have been involved in 
the procurement of the fee.  Knowledge or 
suspicion that there may have been a breach 
of trust was not automatically the same as 
suspicion that a crime was involved.  Actual 
knowledge or suspicion of the money being 
criminal property was required.   

This case notwithstanding, it seems clear 
tighter controls on the legal sector await.  The 
Serious Crime Bill 2015 is currently before 
Parliament.  As well as introducing a number 
of proposed changes to the process of          
confiscation under POCA, if passed, it also 
contains a new offence aimed, so the          
government says, at ‘professional enablers’ of 

 Nick Hilborne ‘SRA joins National Crime Agency in crackdown on solicitor money laundering’ Legal Futures, 8 September 20141

 John Hyde ‘Be ready for money laundering investigation firms warned’ Law Society Gazette 10 October 20142

 Nick Hilborne, ‘SRA uncovers ‘genuinely shocking’ money laundering by law firms’ Legal Futures, 28 November 20143

 Neil Rose, ‘SRA warns of increased money laundering risk as National Crime Agency takes hard line’ Legal Futures, 16 December 20144
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organised criminal enterprises (including   
solicitors or other legal professionals).   

The new offence of ‘participating in the     
criminal activity of an organised crime group’ 
is modelled on s. 7 of the Bribery Act 2010 
which deals with the failure of commercial 
organisations to prevent bribery.  As currently 
drafted, it would be committed by a person 
who takes part in any activities that the       
person ‘knows or reasonably suspects’ are 
‘criminal activities of an organised crime 
group or will help an organised crime group 
to carry on criminal activities’ s. 44 (2).   

Concerns have been voiced by the Law       
Society about the low level of mens rea        
required; and that the Bill has not made clear 
to what level the professional person will have 
to satisfy themselves that the service they are 
providing is not assisting criminal activities at 
some point down the line; or that they had 
carried out a level of due diligence that would 
ensure they could not be said to have turned a 
blind eye to criminal activity.  If the Bill       
becomes law, there will certainly be increased 
administrative burdens on firms caused by an 
increase in due diligence measures.   

Perhaps a New Year’s resolution for all legal 
professionals in 2015 should be to carefully 
review the due diligence measures your      
organisation currently has in place, and to 
prepare for the additional monitoring          
requirements which may be required under 
forthcoming legislation. 
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Consultation or 
Coaching? New 
proposals for 
witnesses

by Mary Prior

Following the tragic suicides of Tracy Shelvy 
and Frances Andrade and complaints by 
many witnesses about the ordeal of giving   
evidence in a criminal trial the Crown       
Prosecution Service have decided to put out to 
consultation new guidelines on the way that 
the prosecuting authorities deal with          
witnesses. The proposals are open to an eight 
week public consultation and all those         
involved in the trial process are encouraged to 
respond.   All the proposals have been        
welcomed by those who work with victims. 
Baroness Newlove, the victims’ commissioner, 
said: “Most victims and witnesses don’t know 
what to expect from a courtroom until it is too late. 
They are thrown into a highly intimidating        
situation through no fault of their own and then 
left with little or no explanation to help them 
through it. 

Mark Cast le , chief execut ive of the                
independent charity Victim Support, said: 
“Giving evidence in court is [often] an               
intimidating experience. We’ve long campaigned 
for improvements to the way the criminal justice 
system treats victims and witnesses, so we        
welcome this consultation on measures that could 
do just that.” 

One measure that is being considered is a    
pre-trial meeting for any vulnerable and/or 
intimidated witness. Such meetings, it is said, 
may assist witnesses to feel more comfortable. 
My experience of 24 years of prosecuting    
serious sexual and violent offences is that such 
meetings are essential. Witnesses should have 
the opportunity to meet Counsel in advance 
of the trial. The difficulties with such meetings 
are that due to listing difficulties throughout 
the country cases are removed from the list at 
short notice and then listed when Counsel is 
not available so that a witness may meet a 
Counsel who does not then do their trial. Of 
course the same difficulties arise when        

defending, but if the stated purpose of the 
meeting is to be met then listing officers will 
be obligated to fix trials when Counsel who 
conducted the meeting is available. Moreover 
the defence will require transparency.  It will 
be difficult for witnesses to understand that 
whilst they may meet Counsel to discuss the 
manner in which it is best for them to give   
evidence, it will not normally be possible for 
them to discuss the evidence with Counsel. 
Witnesses often ask if you are "their" barrister. 
The answer is no. That is a complex and      
confusing concept for them. One further     
difficulty is that such meetings attract a fee of 
£33 per hour excluding travel time and cost. 
Such meetings are often held when it is     
convenient for the witness. This may mean 
that Counsel has to forgo all other work on the 
day of that conference. Some counsel will not 
be happy to do so. 

At present the guidance requires Counsel on 
the day of trial to introduce themselves to all 
witnesses and to invite open questioning     
explaining when an inappropriate question is 
asked, why one cannot answer it. It is plain 
that witnesses often ask the same questions 
and they are regularly asked for the first time 
on the day of trial. The guidance makes it 
plain that witnesses are not prepared for court 
prior to the trial date. There should be a DVD 
and/ or booklet which deals with all of the 
frequently asked questions which is sent to all 
witnesses in advance of trial so that there is 
openness as to the information provided to 
witnesses by the prosecuting authority. The 
DVD should also be accessible on line to all so 
that if any victim is considering coming     
forward they can see what to expect. Of 
course any questions that a witness asks will 
have to be noted and responses noted. All of 
the matters raised by the CPS suggesting 
Counsel should explain the practice and     
procedure and what witnesses can and cannot 
do would be covered in that DVD. Witness 
care could have spare copies of that DVD to 
enable witnesses to view it before giving     
evidence if they have slipped through the net.    

Thereafter any additional questions can be 
asked and answered with a note taken. This 
would reduce the anxiety for witnesses and 
reduce speculation that Counsel has been 
coaching a witness. 
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The next areas of assisting witnesses are more 
fraught with danger. Those of us who defend 
have noticed that defence case statements are 
now regularly used as a means to prepare 
witnesses for trial whether deliberately or    
accidentally. Further statements are regularly 
taken from witnesses answering some of the 
assertions made in a defence case statement. 
There is no transparency as to the manner in 
which such statements are taken or what     
information is shared but defence advocates 
are now rightly wary of the witness being   
advised of cross examination in advance by 
the police. Some of the statements actually 
refer to the paragraph numbers in the defence 
statements so it is plain that witnesses have 
actually seen the document. This does not 
make for good cooperation.  

Great care must be taken to avoid further    
deterioration in the cooperation between the 
defence and the prosecution. 

The first suggestion is that the general nature 
of the defence is set out to the witness i.e.   
mistaken identification, denial, consent. This 
would have to be done with great care in 
identification cases so as to avoid a witness 
focussing on the element of the case that    
m a t t e r s a n d p e rh a p s i n a d v e r t e n t l y      
strengthening their account on that important 
aspect. If the defence is denial or consent that 
is simpler. Anything said to the witness would 
have to be noted. It would, of course, be    
simpler and more straightforward if a witness 
were advised in writing in advance of trial 
what the general nature of the defence was. 

Where third party material is disclosed to the 
defence in advance of trial it is proposed that 
a complainant be advised of the fact of that 
disclosure. That it seems to me may not go far 
enough. For those witnesses whose care,     
education or medical records are disclosed 
they may not know what such records        
contain. They may be (and often are)            
inaccurate. The witness may never have seen 
the content or have no memory of incidents 
which are recorded 20 or 30 years before they 
give evidence. They may be extremely         
upsetting and sensitive. Consideration should 
be given to providing the witness with a copy 
of the information which has been provided to 
the defence. 

It must be right for witnesses to be advised in 
advance of the possibility that their previous 
sexual history may be aired in court. Often, 
witnesses have a supporter present. They may 
not wish that supporter to know of their    
previous sexual history nor may they          
appreciate discussing their sex life in a room 
full of strangers. Counsel regularly advise 
complainants that this will occur having      
obtained the consent of their opponent. This 
also applies to bad character evidence.     
However, if this is to be done at a special   
measures meeting consent would have to be 
obtained from the defence in advance or in its 
absence from the Judge. This means that cases 
would have to be prepared well in advance 
and that their would have to be continuity of 
counsel on both sides.  

The possibility to speak to witnesses after they 
have given evidence is extremely limited and 
would require involvement of the judiciary in 
the process. 

The inherent dangers of coaching witnesses 
are set out in the judgement of the Court of 
Appeal in R v Momodou and Limani (2005) 2 All 
ER 571.  The new assistance to witnesses will 
r e q u i r e t r a n s p a r e n c y a n d c a r e f u l                 
administration and I would urge all witnesses 
and pract i t ioners to respond to the              
consultation.   

http://www.cps.gov.uk/consultations/witnesses_2015_-
consultation.html 
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Costs in        
Extradition Law
A review of the case law

by Florence Iveson

The power to order costs in extradition      
matters arises from Section 60 of the             
Extradition Act 2003 (or section 133 for Part 
Two requests). Orders can be made at first   
instance when extradition is ordered and in 
the High Court when appeals against orders 
for extradition are unsuccessful. However, the 
use of this power whenever extradition is   
ordered is a relatively recent phenomenon.  

It’s clear from reading the case of Mencwel v 
Regional Court in Poznan, Poland [2013] EWHC 
1513 that use of the discretionary power had 
been in the contemplation of some of the 
judges at Westminster as early as the start of 
2013, before any off icial policy was              
implemented.  

In the Mencwel judgment, the District Judge 
dealing with the matter at first instance   
commented on the frequency with which    
extradition was being opposed on “non-     
existent grounds” using “flimsy arguments”. 
He indicated that in those circumstances, the 
Court may come to consider using it’s costs 
powers.  

On appeal in the same case, Collins J noted 
the District Judge’s comments but sounded a 
note of caution, stating “it is a jurisdiction 
which no doubt the court has but it is one 
which in the face of it should be exercised 
with greatest possible care.”  

Regular applications began to be made by 
prosecutors circa January 2014, when the CPS 
implemented a costs policy. It was considered 
by the High Court in February 2014 in the case 
of Sachanek v Poland  [2014] EWHC 510      
(Admin). In that case, extradition was ordered 
at first instance and the Requested Person was 
unsuccessful in his appeal.  

Nicol J considered the High Court’s powers 
on appeal as being confined to those            

contained in section 27 of the EA 2003, namely 
to dismiss or allow the appeal and where the 
appeal was allowed, to order the person’s   
discharge and quash the order for extradition. 
As such, Nicol J feel able to review the costs 
order made. He commented on the need for 
judges exercising discretionary powers to give 
reasons, at least in brief terms, for exercising 
them in the way they do and consideration 
was also given by the Court to dispensing 
with the formal requirements and judicially 
reviewing the decision. Ultimately Nicol J 
considered this course would be inappropriate 
without enabling the District Judge to          
respond.  

The issue was considered again in the case of 
Skraba v Poland [2014] EWHC 2193, another 
case where the appeal was ultimately        
dismissed. Looking first at the Act, the Court 
found there was no provision for appeal of 
costs orders to the High Court within the    
Extradition Act – the only appeals allowed for 
being those under section 26 (appeal against 
extradition) and section 28 (appeal against  
order discharging RP)  and the Act is clear 
about the High Court’s powers under those 
sections.  

The Court went on to consider section 34 of 
the Act, which provides that a decision of a 
judge under the Extradition Act ‘may be   
questioned in legal proceedings only by 
means of an appeal under this Part’. They    
rejected a rather ingenious submission from 
the defence that this conferred a free standing 
right of appeal against any decision made   
under the Act, including one against costs. 
Comment was made that this section was an 
ouster clause but that it obviously did not oust 
the jurisdiction of the courts to judicially     
review orders for costs made.  

Ultimately the Court accepted submissions 
from the defence that s60(3), conferring the 
power to  make such order as it considers 
“just and reasonable” with regard to the costs 
to be paid by the Requested Person, could be 
construed as allowing the Court to review 
costs orders made in the court below. It relied 
in its reasoning on the Divisional Court case 
of Hamilton – Johnson v RSPCA  [2000] 2 
Cr.App.R.(S) 390 which it was held construed 
a similar power for the Crown Court to vary 
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costs orders made by the Magistrates Court 
from the wording of s18(1) of the Prosecution 
of Offences Act 1983,  which states that the 
court ‘may make such an order as to costs to 
be paid by the accused…as it considers just 
and reasonable’.  

Skraba represented the high water mark for 
costs as far as Appellants in extradition      
matters are concerned and was reversed a few 
months later by the Divisional Court, in the 
case of  Bizunowicz and Florea v Poland [2014] 
EWHC 3238. Aikens LJ and Globe J did not 
agree with King J’s reasoning in Skraba  and 
held that Section 60 (3) is not a vehicle 
through which the High Court can vary or 
quash costs order made by a District Judge 
under section 60 (1) of the Act. It was held that 
the proper mechanism for challenging costs, if 
not the most pragmatic, is through judicial 
review as it was plain that it was not the      
intention of Parliament for there to be a      
free-standing right to appeal costs in            
extradition matters. The Court also did not 
agree with the importation of the reasoning of 
Hamilton-Johnson into extradition matters, or 
indeed the reasoning of Schiemann LJ in that 
case.  

Thus it seems that in the near future judicial 
review will remain the only way of            
challenging costs orders made at first instance, 
however inappropriate, where the Appellant 
loses their appeal. The Divisional Court in 
Bizunowicz referred to the case of R v 
Northallerton Magistrates’ Court Ex P Dove 
[1999] 163 J.P. 657 in which Lord Bingham sets 
down the key principles in a judicial review of 
this nature. These should be carefully          
considered before any application for judicial 
review and attention should also be given to 
Part 76 of the Criminal Procedure rules which 
applies to extradition matters.  
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Police Disciplinary 
Consultation  
by Steve Evans

For those practitioners interested in police 
disciplinary work the ‘Consultation on 
changes to the Police Disciplinary System’ is 
the big news.  The consultation was              
announced at the very end of November last 
year (2014) with representations to be        
submitted by the 2nd January (the Friday    
following New Year).  Excluding the     
Christmas break, a working period of just 3 
weeks!  Although views were invited the     
paper announced that, ‘The Government plans 
to implement by March 2015’. 

If the Government allow even 10 working 
days to give at the very least the appearance 
of considering the views submitted by          
interested groups and individuals, before they 
introduce the measures, then they will have 
less than a month to appoint legally qualified 
chairs, one of the four major proposals in the 
paper.  Those of you who have experienced 
the application process for judicial and       
quasi-judicial posts will know just how long 
the process can really be. 

Legally qualified chairs will, it is argued,     
introduce greater independence into the     
system and will result in legally sound 
judgements (fewer expensive appeals). 

The three remaining proposals are: 

1. That hearings that could lead to dismissal 
will be held in public by default, subject to a 
dec is ion to exc lude in v iew of the                
vulnerability of complainants, witnesses or 
third party’s, where an on-going investigation 
might be prejudiced or in the public interest or 
national security. 

It will be for the local force to publish detail of 
hearings: how to attend, what where and who.  
The paper also envisages the possibility of 
‘live streaming’ of the hearing to the web! 

2. Immunity from disciplinary processes for 
whistleblowers and protection from reprisals. 

3. Where a senior officer is subject to a         
disciplinary finding then the panel will be 
able to remove or adjust compensation     
payments otherwise due at the termination of 
contract. 

No-one could seriously object to greater     
protection for whistleblowers.  Whether in 
reality it changes behaviour and culture is 
open to question; the debate has raged with 
reference to the Health Service for many 
years.  The removal of the spectre of disgraced 
senior police personnel leaving office with 
huge and generous financial pay offs is       
similarly un-objectionable.  There has long 
been criticism of police officers hearing       
disciplinary matters for other police officers.  
In my experience senior officers chairing    
h e a r i n g s t e n d t o d o s o w i t h g re a t                 
professionalism and both empathy for the   
difficult job done by police officers and at the 
same time a jealous regard for the high      
standards of the Police Service.  But justice 
must be seen to be done and there is little 
doubt that there is a public perception that 
see’s the Police Service protecting its own;   
independent chairs are, in principle, no bad 
thing.  The proposal that may well prove most 
controversial and lead, no doubt, to much   
legal argument, is that of hearings being open 
to the public.  We will see . . .  
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CONTACT US 
For further details on the services the team can offer, please contact  

Michelle Simpson, Practice Manager, Crime 
T: 0207 421 8023 
E: michelle@36bedfordrow.co.uk 

Clerks’ Room 
T: 0207 421 8000 
E: criminalclerks@36bedfordrow.co.uk  
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