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A Home for Heroes  

Jamie de Burgos 

 

 

The recent case of In the Matter of CP; Essex County Council 
v. RF and others unlike so many in the private, and     
sometimes unfairly characterized as secret, Court of     
Protection received much press attention ranging from 
The Times to the predictably outraged Daily Mail. The 
judgment of District Judge Mort, handed down on 7      
January 2015, which dealt with the approval of a           
settlement of damages and costs, raises questions about 
the application of the case which has assumed the special 
class of being known by a brief designation: the Supreme 
Court case usually described as just  Cheshire West. 
 
In Cheshire West Lady Hale, sitting in the Supreme Court, 
said that liberty means the same for all, regardless of    
disability. District Judge Mort was dealing with a degree 
of disability. It was common ground that CP has dementia 
and as well as delirium a range of physical health        
problems including impeded mobility. He is now 91 years 
old, and had served as a gunner in the RAF   during the 
second world war: he must have been about 21 years old 
when the war ended. Understandably the image of a war 
veteran must have been part of the press interest and 
while details of his war record are not further revealed, it 
is not difficult to imagine him in a gun turret of a         
Lancaster bomber and happily surviving the high attrition 
rate of Bomber Command.  

Until May 2013 CP had lived at home with his cat, Fluffy. 
It had been his home for no less than 50 years. His friends 
were concerned about his vulnerability and the risk of 
exploitation of a man who had always been generous. On 
2 May 2013, at 8.30 a.m., social workers removed him 
from his home when he was just dressed in a dressing 
gown and without trousers or pyjama bottoms. He was 
‘very reluctant’ to leave his home (and presumably Fluffy) 
and was described as very distressed. It got worse when 
he was placed by Essex County Council in a locked      
dementia unit.  
 
The removal and placement were without authority and it 
was not until 27 July 2013 that an urgent authorisation 
was issued and a standard authorisation followed on 4 
July 2013. The failures to follow proper procedure        
multiply: the standard authorisation expired on 25         
October 2013, but the local authority failed to renew it   
until 7 July 2014 at the suggestion of the Official Solicitor, 
so there was another period of unlawful detention. 
Throughout, CP had maintained that he wished to remain 
home and an assessment by an agency employee of the 
local authority concluded that he did capacity to make a 
decision in respect of his accommodation. Although the 
Essex in-house social workers were of the opinion in their 
capacity assessments that CP did not have capacity to 
make a decision about his accommodation, as the Judge 
pointed out doubt on such a view is raised by the           
independent best interests assessor who concluded that 
CP both had capacity to determine his residence and 
should be allowed home. 
 
The approved settlement was expensive for the County 
Council in adverse publicity as well as damages. The 
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judge confirmed a breach of CP’s Article 5 right to liberty 
and security and his Article 8 right to private and family 
life for a period of 13 months, indeed the judicial view 
was that arguably it amounted to 17 months in total. 
£60,000 in damages was awarded for the unlawful       
detention as well as costs and care home fees of as much 
as £25,000 were waived.  
 
There are various warnings within this sad tale with the 
happy end that CP is now home with a support package 
and reunited with his cat Fluffy. All those involved in 
care for persons said to be without capacity should note 
the omissions of the local authority in this case and make 
sure that the authority is acting lawfully as far as can be 
reasonably ascertained. Failings enumerated by District 
Judge Mort included: 
 
 acting without either standard or, in the removal,   

urgent authorisations; 
 to appoint an independent mental capacity advocate 

(IMCA); 
 to have regard to the independent evidence of CP’s 

capacity; 
 to take seriously or act upon the wish to return home 

which had been consistently expressed. 
 
It is common for those under a care regime in a home to 
wish to return home it is therefore for the protection of 
the carers that the deprivation of liberty safe-guards are 
not ignored by the committing authority. Where it is a 
question of capacity and disability a care home should be 
provided with sight of the authorisations and a local    
authority should have regard to their prompt renewal.  
 
In this case the judge found the conduct of the local           
authority to have been “totally inadequate and their     
failings significant” and the judgment continued in      
specific and strong terms:  
 

“It is hard to imagine a more depressing and inexcusable 
state of affairs. A defenceless 91 year old gentleman in the 
final years of his life was removed from his home of 50 years 
and detained in a locked   dementia unit against his wishes. 
Had it not been for the alarm raised by his friend RF he may 
have been condemned to remain there for the remainder of his 
days. There can be no doubt that ECC's practice was       
substandard. They failed to recognise the weakness of their 
own case and the strength of the case against them. They 
appeared unprepared to countenance any view contrary to 
their own. They maintained their resolute opposition to CP 
returning to his home until the last possible moment. In my 
judgment the conduct of Essex County Council has been 
reprehensible. The very sad and disturbing consequences for 
CP cannot be ignored.” 
 
 
 
 
 
 
 

 
Jamie de Burgos is a senior family practitioner who 
specialises in care proceedings, international child   
issues, financial disputes, Court of Protection and  
mental health litigation. 
 

 
 
 



 

 

Zero Hours Contracts and 

All That 

Richard O’Dair 

 

 

Zero Hours Contracts arise from the Care industry’s need 
for a flexible work force.  They answer the question is 
“what will we do if Mrs P goes into hospital and we have 
no work for Mrs Y who is her carer?” And they provide a 
reassuring answer namely, that we need do nothing     
because we don’t guarantee any particular hours. We just 
pay for the work that is done. 

 

In legal terms, zero hours contracts don’t deny the        
existence of a contract (or rather contracts). It is accepted 
that whilst actually carrying out an assignment, a contract 
exists (though there may be debate about whether the   
individual is an employee or a worker or indeed self-
employed). 

 

Rather, it is denied that there is any contract (“an         
umbrella contract”) between assignments. So when the 
work isn’t there, there is no surplus labour because there 
is no      contract. 

 

Simples.  

 

Zero hours contracts are currently in the news and are 
getting a bad press. There is a persistent image of dock 
workers turning up at the dock gates to discover “if there 
is work for them today”. They have become the target of 
the Government’s desire to be seen to have passed at least 
one piece of legislation which increases employment 
rights.  

 

Hence the Small Business Enterprise and Regulatory    
Reform Bill 2014 seeks to regulate zero hours contracts. 
ZHCs are defined as contracts which the employer is not 
required to provide work but the employee is required to 
so such work as is provided.  The bill is currently before 
the House of Lords. However, the regulation is very     
limited indeed. The Bill goes no further than making    
unenforceable clauses which restrict the employee from 
working for another provider. But that does not prevent 
the employer making blacklisting any employee who 
works for another provider. 

 

The real threat to zero hours contracts is quite different. It 
is that what is fondly believed to be a zero hours contract 
may turn out to be an umbrella contract. 

 

The heart of the problem is that in recent times the Courts 
have insisted that they will not limit themselves to the 
employer’s paper work in order to determine any legal 
issues (the Courts are suspicious of armies of employer 

lawyers producing quite unrealistic documentation 
which staff are obliged to sign). 

 

Thus it is not decisive that the contract says that no work 
can be guaranteed and that the staff member has no    
obligation to accept any work.  Instead, they will look at 
the reality of the matter. This in effect was what           
happened in the well-known case of Pulse Health Care Ltd 
v Carewatch [2012]. That case involved care providers who 
were engaged over time on a regular shift pattern to    
provide the high level of continuity required by “VF” a 
service user. Under these circumstances, the EAT held 
that the zero hours contract they had signed was “quite 
fanciful” and should be ignored. 

 
Consequently, if the reality is that employees are obliged 
to make themselves available for work when asked there 
is a good chance that there will be a contract even        
between assignments. 
 
Thus the search is on for an alternative. The context is all 
important. The introduction of fees for employment     
tribunal claims has led to a steep fall in tribunal claims 
and another of the government reforms raised the      
qualification period for bringing an unfair dismissal claim 
to two years. And discrimination claims are just as much 
of a threat under zero hours contract as they are when 
there is an umbrella contract (because it is unlawful not to 
offer someone work for discriminatory reasons). 
 
36 Bedford Row Employment is developing some        
alternatives. The starting point must be that that an     
obligation on the part of care staff to accept work can be a 
positive thing. So an alternative model might involve   
distinguishing between regulars and casuals, with regular 
status being a reward for reliability. The “regular”    
promises to make herself available for shifts in              
accordance with pre notified availability. The employer 
does not promise to provide any particular volume of 
work but does promise to make such work as is available 
to the “regulars” first. 
 
This is very much work in progress and we would        
appreciate any comments you might have. 
 
 

 
Richard O’Dair is head of 36 Employment team. He is an 
experienced employment law advocate who has appeared 
at every level of the judicial system from the Supreme 
Court to the Employment Tribunals.  
 
 

 



 

 

 

 
Realising your Capital: the 

rules permitting the conversion 

of office space to residential 

accommodation  

Mike Rudd  

 

The UK is facing a real problem in terms of the             
under-provision of housing stock.  In order to address 
this     difficulty, the Government in recent years has    
introduced a number of measures, starting with the    
publication of the National Planning Policy Framework 
introducing a requirement for local authorities to be able 
to demonstrate a five-year supply of delivery housing 
sites.  Many local authorities have encountered             
difficulties in achieving this aim. In order to address the 
continuing under-provision, the Government has         
introduced a number of amendments to existing           
permitted development rights.  Particularly, on 30th May 
2013, the Town and Country Planning (General Permitted           
Development) Order 1995 (‘1995 Order’) was amended by 
way of the Town and Country Planning (General         
Permitted Development) (Amendment) (England) Order 
2013 (‘2013 Order’). 
 
The 1995 Order allows certain development, as listed in 
the Schedules to the 1995 Order, to be carried out without 
the express requirement for planning permission.  The 
2013 Amending Order inserted Class J in Part 3 of the 
Second Schedule to the 1995 Order, allowing for a        
permitted change of use from Class B1(a) (offices) to 
Class C3 (dwellinghouses).  The stated aim of the     
amendment was to make it easier for owners of            
redundant, empty and under-used office space to convert 
it into new homes so as to increase housing stock and   
encourage brownfield regeneration. 
 
The real question, of course, is how straightforward is the 
conversion process?  Is it being applied as permissively as 
the Government intends?  The Secretary of State for   
Communities and Local Government has described    
planners as the “…mill-stone round the neck of            
development…”.  

 
The hurdles to cross 
 
The introduction of Class J has provided an excellent    
opportunity to owners of redundant office space.       
However, there are a number of procedural steps and 
restrictions on such conversions, and it is not as easy as it 
might at first seem.  Permitted development has always 
presented a potential minefield to planners and            
developers, and anyone seeking to take advantage of   
permitted development rights should tread carefully.  
There are a number of conditions restricting permitted 
development under at Class J, namely:  
 
 

 
 
 where the building is in one of the listed             

designated areas (mainly designated commercial 
areas in certain local authorities, all listed within 
Article 3 of the 2013  Amending Order);  

 where the building was not used as an office       
immediately before 30 May 2013, or, if it was    
empty before that date, it was not previously in use 
as an office when it was last in use; 

 where the land is or is part of a safety hazard area 
or military explosives storage area; or 

 where the building is listed or a scheduled       
monument.  

 
Additionally, the permitted rights under Class J will     
currently only apply until 30th May 2016, although the 
Government is considering extending this period.        
Provided the building does not fall into any of the listed 
exceptions, the first hurdle has been crossed. The next 
step, and the one proving most difficult, is to apply to the 
local authority to determine whether their prior approval 
of the development is required in consideration of: 
 

 transport and highways impacts of the                 
development;   

 contamination risks on the site; and  
 flooding risks on the site.  

 
Once an application for prior approval has been made 
related development on the site is prohibited until the 
local authority either grants prior approval, decides prior 
approval is not necessary or 56 days has passed since 
they received the application and they have not made a 
decision.   
 
All permitted development rights can be removed by 
way of a direction from a local authority under Article 4 
of the 1995 Order, subject to approval by the Secretary of 
State.  Local authorities were also given the opportunity 
to apply for a specific exemption from the Class J         
permitted development rights prior to their introduction.  
 
 Those who received an exemption are listed in the 2013 
Amending Order but arriving at the final list proved    
tortuous and was subject to considerable litigation.  Some 
local authorities who did not receive an exemption are, 
quite wrongly, still resisting granting prior approval.   
 
As a property owner, it is important to be aware that 
Class J permitted development rights also apply where 
the existing office use forms only part of a building.  This 
is because Article 1(2) of the 1995 Order defines 
“building” as including any structure or erection and any 
part of a building.  As a result, where only part of a   
building forms a planning unit which has been used as an 
office within Use Class B1(a) before 30th May 2013, this 
part can be changed to residential use without requiring 
express planning permission, subject to the conditions set 
out.   



 

 

 

 

Potential further restrictions 
 
Other planning restrictions may prevent the desired 
change of use.  These include conditions attached to any 
extant planning permission, such as a condition            
restricting the use of the building to Class B1(a) offices or 
to a named occupier, restrictions included in any relevant 
section 106 agreement, or any user covenants in the      
occupier’s lease. Building Regulations approval will also 
be needed. 
 
Planning regulations are not the only possible barrier to 
converting commercial buildings into residential use; 
both leasehold and freehold land may well be subject to 
restrictive covenants limiting the use of the land in some 
way or other. Although it is more common to find       
restrictive covenants mandating that land be used for   
residential purposes than prohibiting it, a developer of a 
suite of different buildings may well have executed     
covenants restricting the use of premises to that originally 
intended in order to ensure that the development remains 
attractive for other businesses of the same sort. Indeed, it 
is not uncommon for leasehold premises to have positive 
covenants mandating that a business remain open for 
minimum periods, although this tends to be more       
common for retail than office premises.  
 
By their nature, covenants are not necessarily an           
insurmountable obstacle, as they are private rights owed 
to particular landowners who can formally waive those 
rights; whether the particular owners of the land          
benefiting from the covenants in question are minded to 
waive them, and for what fee, is another matter entirely, 
of course, and will depend on the particular                  
circumstances of the proposed development and the    
economic circumstances of the land at present.  

 
Conclusion 
 
Developers and landowners should not be discouraged 
by what appears at first sight to be a difficult process.  
The purpose of permitted development rights is to lift the 
restrictions on the development of land in appropriate 
circumstances and the specific purpose behind the        
introduction of Class J was to increase the available stock 
of homes in circumstances where there is currently       
serious under-provision.  The process is designed to be 
permissive.  Developers and landowners should give   
serious consideration to the conversion of redundant    
office space under their control, particularly in the context 
of the looming expiry of such rights in May 2016.   
 
 
 
 
 
 
 
 
 

 
Mike Rudd is an experienced practitioner in the fields of      
planning, environmental, highways, public and local   
government law.  



 

 

 

 
Care Quality Commission 

gets tough?  

 

Christopher Donnellan QC 

 
 
 

 
April 1st 2015 brings in a new era of expectation and   
enforcement when the provisions of the Health and Social 
Care Act 2008 (Regulated Activities) Regulations 2014 
that did not come into force in November 2014, will all 
come into force. A new tougher regime is expected by 
and on behalf of care service users. The CQC is under 
scrutiny as never before and is determined to follow up 
rigorous inspection and root out, enforce and punish 
those who fail to heed the warnings.  
 
On 21st January 2015 the CQC Public Board meeting set 
out a clear agenda  
 

“Enforcement is a core part of our statutory functions, but 
historically has not always been used effectively. In         
preparation for the new fundamental standards regulations 
which come into effect in April 2015, we have undertaken a 
wider review of the approach to enforcement. We have set up 
a major programme of work to prepare for these new       
regulations, so that enforcement can be one of the four core 
components of our operating model, and a core part of every 
inspector’s job.” 

 
This article gives an outline of some of the areas of       
enforcement to which all service providers must be alert.   
 
The normal inspection process will result in grading, but 
may identify failings that result in penalty notices and or 
prosecution.  There will be other occasions when, either 
as the result of a sudden event, or a complaint to the CQC 
an investigation will be conducted.   
 
The offences are identified in the Regulations and they sit 
in a context of ensuring that regulated activities (Reg. 3) 
including “personal care”, (Sch1 para 1) and “nursing 
care” (Sch. 1 para 13) are carried out only by registered 
individuals. Section 10 of the Act makes it an offence   
carrying a maximum 12 months imprisonment and       
unlimited fine, or both, to carry on a regulated activity 
without being registered in respect of the carrying on of 
that activity. 
 

 Regulations 4-7, with Schedules 3 and 4, contain a “fit 
and proper” requirement applying to persons          
registered for carrying on, or management of, a        
regulated activity. From April a defined ‘fit and 
proper’ person test will apply to all service providers, 
whether individual, partnership, or a body other than 
a partnership (Regs. 4 and 6); and likewise for a       
registered manager (Reg. 7); in short, the relevant      

 

 
individual must be of good character and have the   
necessary qualifications skills and experience to carry 
out, or supervise or manage the regulated activity as 
the case may be, and require certain information to be 
available in relation to those persons.  To ensure     
compliance it will require proper records to be kept of 
all inquiries made, references taken up, and DBS 
checks. Safeguarding will be part of the inspection and 
records must be readily available on inspection. Since 
November  2014 it has been a requirement that, where 
the service provider is a health service body, it must 
not appoint an individual as a Director (or person    
performing equivalent function) who is not a fit and 
proper person, and must ensure that such an            
individual “has not been responsible for, been privy to, 
contributed to or facilitated any serious misconduct or 
mismanagement (whether unlawful or not) in the 
course of carrying on a regulated activity or providing 
a service elsewhere…” (Reg. 5).   

 
Regulations 8-19 prescribe the fundamental standards 
that must be complied with and will be closely             
scrutinised on inspection. Failures to meet the                
requirements of the following regulations are offences 
may incur penalty notices as set out in Schedule 5, or lead 
to criminal prosecution.   
 

 Failures to comply with Regulation 11, which requires 
that care and treatment must only be provided with     
consent, may be subject to a penalty notice up to £4,000 
for a service provider / £2,500 for a registered         
manager, it is also a summary only offence which on 
conviction will result in a fine (maximum £50,000); 

 
 Failures to comply with  Regulations for  safe care and 

treatment (Reg 12),  safeguarding from abuse (Reg 13) 
and meeting nutritional and hydration needs (Reg 14), 
where the failure results in (a) avoidable harm 
(whether of a physical or psychological nature) to a 
service user, (b) a service user being exposed to a      
significant risk of such harm occurring, or (c) in a case 
of theft, misuse or misappropriation of money or    
property, any loss by a service user of the money or 
property concerned, may be subject to a penalty notice 
up to £4,000 for a service provider / £2,500 for a       
registered manager, and are summary only offences, 
with penalty of a fine up to £50,000, (Reg 22(2) (a)-(c)). 
There is a due diligence defence: It is a defence for a 
registered person to prove, (which should normally be 
on balance of probabilities) that they took all             
reasonable steps and exercised all due diligence to    
prevent the breach of any of those regulations that has 
occurred.   

 
 It will be important to consider challenging the issue of 

a penalty notice with evidence to support the due     
diligence test.  Inevitably the CQC will look at the past 
record when considering the action to take for          
subsequent events and whether to issue a penalty    
notice or move to full prosecution.  



 

 

 
 They will look at the frequency and seriousness of 

events for which penalty notices have been issued. It 
will be far more difficult to challenge them once a    
decision has been made to prosecute, or later during a 
trial when they are being adduced as evidence of past 
“bad character”.   

 
 Complaints must be appropriately investigated and 

appropriate action taken in response, (Reg 16)  and this 
includes a requirement  relating to the provision of   
information to the Care Quality Commission in respect  
of any complaint, when requested: Reg 16(3); failures 
to comply with  Reg 16(3) is an offence,  a penalty     
notice with a fine up to £300 may follow or prosecution 
with a penalty on summary conviction is a fine        
maximum level 4 (£2,500) (Reg 22(1) (a)-(c)). 

 
 Good governance: systems and processes must be    

established to  ensure compliance with the                
fundamental standards (Reg 17)  and this includes a 
requirement relating to sending a written report to the 
commission: Reg 17(3); failure to provide a written  
report of systems and processes to the CQC  when   
requested, is an offence, and again,  a penalty notice 
with a fine up to £300 may follow or prosecution with a 
penalty on summary conviction with a fine up to level 
4 (£2,500). 

 
 A health service body that fails to comply with the   

duty of candour (Reg 20) is also liable to penalty notice 
or, on summary conviction and fine. 

 
The fundamental standards are the areas upon which the 
Inspection regime will concentrate.  The registered person 
must have regard to any Guidance issued by CQC under 
section 23, and co-operation is required with any          
inspection as obstructing entry  and inspection, without 
reasonable excuse, could result in a fixed penalty £300, or 
a summary prosecution with a fine up to level 4 (£2,500) 
(Section 63(7) of the Act).  
 
Although on 1st April it may be understandable that the 
service providers’ focus is on the CQC and compliance 
with the care of the service users,  it will be essential  to 
ensure compliance with Health and Safety requirements 
covering all staff, including all the general maintenance 
and use of the premises, avoiding bad backs for the staff 
from supporting the weight of clients, training for lifting, 
safe use of lifting equipment  and stair lifts, down to safe 
storage and use of cleaning fluids. Poor practice and 
breaches of Regulations may lead to prosecution under 
the all-embracing Health and Safety at Work etc. Act 1974 
sections 2 “the duty of every employer to ensure, so far as 
is reasonably practicable, the health, safety and welfare at 
work of all his employees” and section 3 “the duty of  
every employer to conduct his undertaking in such a way 
as to ensure, so far as is reasonably practicable, that     
persons not in his employment who may be affected 
thereby are not thereby exposed to risks to their health or 
safety”. The CQC have drafted a liaison agreement with  
 

 
the Health and Safety Executive and Local Authorities in 
England.  
 
The Regulations are essential reading!  
 
http://www.legislation.gov.uk/uksi/2014/2936/contents/
made 
 
 

 
Christopher Donnellan Q.C. has substantial experience in 
criminal trials involving breaches of Regulations and 
Health and Safety and legislation.  

 



 

 

 

 
The Family Home as an    

asset in Retirement 

 

Philippa Daniels and      

Christopher Hanges 

 
 

The way individuals use their wealth inevitably changes 
over the course of their lives.  The usual pattern of   
spending to acquire an asset to house a growing family in 
one’s thirties and forties will change over time as adult 
children move away and start their own families. 
 
While there are of course exceptions, increasingly so as 
demand for housing intensifies and children remain in 
the family home as adults, the various mechanisms which 
have developed over time for dealing with the family 
home as an asset, both fixed and liquid, are predicated on 
a degree of flexibility.  This article is a brief introduction 
to the various ways in which value can be preserved and 
passed between the generations or, conversely, liquidity 
can be released for use during the owner’s lifetime. 

 
Preserving Value – Legacies, Gifts, PET’s and   
Reservations of Benefit 
 
Many home-owners, particularly in London and the 
South East, have seen the value of the family home rise 
well beyond the threshold at which Inheritance Tax 
(‘IHT’) will be charged.  The current Nil-Rate Band above 
which inheritance tax will be levied is £325,000 and since 
2007 it has been possible to transfer the unused NRB   
between spouses and civil partners so that the surviving 
spouse’s executors can apply to have the unused band 
added to the survivor’s band enabling the estate to      
benefit from an allowance of £650,000.  Careful drafting of 
wills is required in the light of Woodland Trust v Loring 
[2014] EWCA Civ 1314 to ensure that any increase in the 
NRB is capitalized on as time goes on. 
 
Another way of preserving value for the benefit of the 
family is for the home-owner to make an outright gift of 
the property during their lifetime.  Care must be taken to 
ensure that the gift is not caught by the reservation of 
benefit rules in section 102 and 102A-C Finance Act 1986 
– it is necessary for the donees to be able to show that 
they enjoy the benefit of the gift to the exclusion or      
virtually to the entire exclusion of the donor. 
 
Provided the donor survives for at least seven years after 
the date of the gift, the gift will take effect as a Potentially 
Exempt Transfer under section 3A Inheritance Tax Act 
1984, meaning that it will be excluded from the             
deceased’s estate for the purposes of inheritance tax. 
 
One way of mitigating inheritance tax on the estate which 
should avoid the need to sell a property in order to pay 
IHT is to take out a ‘whole life’ insurance policy which is 
then placed in a trust and the premiums paid as a gift or  

 
out of normal income.  The trust is exempt from IHT and 
the insurance policy is paid out before probate is granted 
so the IHT can be covered within the six month period 
allowed before interest is charged. 

 
Releasing Value – Loans, Sale, Equity Release 
Schemes 
 
One obvious method of releasing cash from the family 
home is to sell it and downsize.  The cash released 
through this method can either be used for the benefit of 
the owners and their family (although any large gifts of 
cash must be carefully thought about as they will only be 
exempt from IHT up to a certain amount, currently £3000, 
unless the donor survives the seven years to enable the 
PET exemption to apply), or paid into a settlement.  For 
UK domiciled residents this too must be considered with 
care, as there will be an immediate tax liability of 20%, 
with further charges at the ten year anniversary as well as 
exit charges.  There are circumstances however where the 
establishment of a trust is appropriate – professional    
advice will be needed in almost every case. 
 
Equity release schemes by which the value of the home is 
released as cash, are still available although less popular 
now that they are a regulated activity.  There are two 
principal methods (i) the lifetime mortgage, where money 
is borrowed against the security if the home as in a   
standard mortgage and under which interest is payable 
either periodically or ‘rolled up’ – which can mean that 
the debt can grow swiftly to large proportions; and (ii) 
the home reversion, where a share of the house is sold but 
with a right to remain living there for the remainder of 
the owner’s life.  Both have their disadvantages, and are 
probably best for owners who do not wish to or need to 
leave large asset pools to their heirs, but for childless  
couples or single people they can be an ideal                 
arrangement. 
 

Conclusion 
 
Retirement planning can be complex and this article is not 
intended to be relied on as legal advice.  It is strongly  
advised that professional advice is sought before any big 
decisions are made. 
 
 

Philippa Daniels is an experienced chancery barrister who 
practises in all aspects of property work, personal and 
corporate insolvency, and general chancery                  
litigation.   
 
Christopher Hanges is a pupil barrister at 36 Bedford 
Row. 


