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Welcome one and all to the twelfth edition of our monthly Views From The Bridge at 36 Stone. This edition 
marks the first birthday of our newsletter and a great opportunity to reflect on the last year.  While it has 
been a challenging time for us and for you, we at 36 Stone have been delighted to share so many positive 
and thought-provoking stories about our people new and old, from details of successful cases, information 
on some well-deserved award nominations, to in our popular interview feature, detailing aspects of our 
members’ daily lives and how they have coped with the pandemic which surprised even us. Our current data 
shows that so far we’ve had over 60,000 views of the newsletter, which has astonished and delighted us all.
 
Our first anniversary is also a great opportunity to thank you all once again for your incredible support, not just 
over the last twelve months but over the longer term. We cannot express enough how much we appreciate 
you all. As ever, we look forward to meeting and speaking with our clients and friends this month and thanks 
again for reading.

All the best, 
 
Paul

Paul Martenstyn
Director of Clerking
Paul@36Stone.co.uk
07968 748799
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Firstly, how have you been and how has your practice developed over the last couple of years, especially 
during the pandemic?
Manically, is the word I would use! The last two years have been incredibly busy. London and Dubai have 
featured heavily. I qualified in the DIFC 2 years ago and, in addition to my London practice, I do a lot of 
commodities and shipping arbitrations in the Emirates and also industry-agnostic DIFC-litigation and 
arbitration. (It will be interesting to see the effects of the DIFC-LCIA arbitration centre recently being abolished 
and brought under the auspices of the DIAC.)
 
My practice got even busier during Covid and I saw a number of uniquely Covid-related cases come across my 
desk. In one dispute a wine manufacturer in France started selling alcohol to British hand sanitizer merchants 
during the first lockdown in April 2020. The deal collapsed due to massive price fluctuations in the price of 
alcohol. We are currently litigating that in the Commercial Court in London. Another case saw me involved in 
a dispute where my client sold a large quantity of K-95 facemasks on a CFR Incoterms basis from China to 
England (via Portugal). That matter settled.   
 
But the bulk of my work is general international arbitration, shipping and commodities and I have been very 
busy across all three disciplines. This includes disputes ranging from wind farm joint ventures gone wrong, to 
demurrage disputes in the Baltic, to Pakistani oil & gas LCIA arbitrations. All of those disputes have been unled. 

What has been the main positive for you during lockdown?
I’m a natural extrovert, so I was worried that I’d get lonely during lockdown. But in reality that hasn’t happened 
at all. A lot of my close mates live near me in Brixton and Clapham so, with us all working close by it’s been 
easy to pop out for coffees and also, as restrictions have eased up, to start having dinner parties again. I’ve 
been very lucky in that respect.
 
From a professional perspective lockdown gave Professor Charles Debattista and me the time we needed to 
finish the fourth edition of Debattista on Bills of Lading in Commodities Trade, which we released earlier this 
year. Without a (slightly) more muted social life during lockdown I have no idea how we’d have done it. It’s been 
fantastic to co-author that with Charles and we’re really happy with the result. The book is user-friendly and 
has a great index which is something we worked hard on, given that indexes are so important to a practising 
barrister who doesn’t have time to wade through chapters looking for a needle in a haystack.

What has been your main challenge during lockdown?? 
During Covid many people lost loved ones or their livelihoods. I have been fortunate in that my close family 
remained safe and the commercial Bar is resilient so, aside a brief moment during the first lockdown when the 
whole world took a break, my livelihood remained robust. I am incredibly grateful for that.
 
On a trivial note, I am a keen snowboarder and I had hoped to go snowboarding in Japan just before Covid hit. 
That has obviously been put on ice for the last eighteen months, but I am hoping that this winter I can finally 
venture out into the snow again. I also had fairly major knee surgery in the middle of lockdown, so I need to 
strengthen that up a bit further before I hit the slopes. Here’s to British Columbia 2022!

  

Q&A
with Francis Hornyold-Strickland
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What will you change about your working practice after this period?
I’m constantly changing the way I work: testing out new techniques, tweaking others; keeping the ones that 
work, ditching those that don’t. Covid hasn’t changed that, but it is has amplified the importance of certain 
things – the ability to advocate effectively from behind a computer screen being chief among them.
 
One of the things I’m always trying to do, whether the hearing is virtual or physical, is to get off paper as much 
as possible. I want to spend as much time as I possibly can engaging directly with the decision maker: listening 
to their questions, the intonation of their voice, identifying their tics, and trying to be as much help to them as 
I possibly can. Judges and arbitrators want a human interaction. And they want an interesting story. I try to use 
a lot of visual words and phrases, and I concentrate a lot on what I am going to say in the first thirty seconds 
to one minute of any hearing, because those words are what the decision maker will focus most on during the 
course of my submissions; whether those submissions are two hours or two days.  
 
I find the process of constantly trying to improve my ability to engage with a judge/arbitrator really rewarding, 
because at its heart it’s about finding the most effective way to build a connection across which you can 
communicate most effectively. And, for me, building effective ways to communicate is innately satisfying.

Do virtual hearings work and are they successful?
Yes they do work. Whether they are successful or not may depend on whether you win or lose (!), but in general 
I think for all but the most paper heavy disputes virtual hearings can work well. I haven’t yet had to cross-
examine someone on Zoom, which I think would be challenging. There is something visceral about cross-
examination in person that I can imagine one would lose on Zoom. (That seemed to be the general consensus 
at the Legal Business International Arbitration summit in October as well).  But for cases that predominantly 
involve only two barristers and a judge, virtual hearings can be quite effective. They can also save money for 
clients. This year, in Dubai alone, I have applied for a worldwide freezing injunction, an injunction to prevent a 
party presenting a guarantee cheque for US$15million, an appeal, and three or four other hearings. Pre-Covid 
that would have involved me spending a lot of time on Emirates flights. But I conducted all of those hearings 
on Zoom from my spare bedroom, saving my clients a lot of money in the process…and reducing my carbon 
footprint.  

What are your goals for the 2021 / 2022? 
I have some great relationships with a number of outstanding solicitors and I look forward to continuing to 
develop those next year and beyond. Dispute resolution is a lot about having a symbiotic and complementary 
relationship between barrister and solicitor and a lot of that is predicated on trust.  Solicitors need to know that 
when it comes to the crunch you’ll be there with a cool head, a decent brain and a good work ethic. Hopefully, I 
have those attributes and can continue to build on them in the future.
 
I also hope to actually physically meet a number of my instructing solicitors. I started working with a number of 
solicitors first in lockdown, so it’s only recently that we have started meeting in person.  That in itself has been 
really fun. The first time I managed to meet one solicitor was for a beer on a beach in Mallorca while we were 
both on holiday in August. It was good to discuss war stories while we surveyed the kitesurfers in Port d’Alcudia 
as the sun set. I hope to do more of that (meeting solicitors, but also beaches and beer in Mallorca) and I am 
heading to Dubai for the first time since Covid began to do just that, in November.  

Q&A
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What is it you enjoy most about being a barrister and what would your advice be for anyone who is looking 
to pursue a career at the Bar?
I adore this job. I get to deal with really interesting businessmen and women on a daily basis at the top of their 
game. That is both eye-opening and flattering. The cases I do are almost always multi-jurisdictional and I am 
constantly learning new things, whether it’s about ice flows in northern Russian rivers; or intensely complicated 
dividend share schemes; or whether two domestic Pakistani parties are allowed to arbitrate outside Pakistan 
without first obtaining the permission of the Pakistani Courts.
 
Having learned what I need to, my job is then to try and make a partisan argument sound as persuasive as 
possible, which requires a real insight into human psychology and the art of persuasion. Those softer skills take 
a lifetime to learn and I know I’ll still be doing so when I’m 75. I’ll never be able to coast like some people sadly 
can in their job, because almost every barrister at the commercial Bar is very bright and a formidable adversary. 
That’s a really good thing and I feel incredibly grateful I get to be a part of that.
 
In terms of those looking to pursue a career at the Commercial Bar my advice is as follows: (1) commercial 
law is really about people. It’s emotionally rich, nuanced and incredibly rewarding. It’s also fascinating to get 
to understand how the “real” world actually functions – by which I mean how commodities are traded; how 
banking works; and how bad guys operate; (2) the commercial Bar is incredibly intellectually demanding. 
There’s no getting away from the fact that you need to demonstrate real academic pedigree if you want this 
job. If you want to practise at the Commercial Bar look at commercial sets and their juniors and see whether 
you measure up. If you do, great! Apply. If not, pivot: there are many rewarding pathways in life; (3) if commercial 
law were a chess board, it would be a mile wide, undulating, and with forests, mountains and canyons on it. 
Because it’s so big it takes quite a while to really map out the chess board. But once you’ve got most of the bits 
of the map covered, it becomes really, really fun to start playing the game.

Q&A
with Francis Hornyold-Strickland
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Introduction 

1. Consequential loss, in the context of the recovery of damages for breach of contract, is a curious topic because 
the ostensibly simple word ‘consequential’ is frequently taken to mean different things by different lawyers in 
different circumstances. This curiosity is particularly evident when the chameleon-like meaning of the adjective is 
considered in the context of contractual exclusion clauses which seek to exclude liability for losses described as 
‘consequential’. 

2. This article explores the definition of ‘consequential loss’ in the context of recoverable damages and discusses 
the rather particular meaning afforded to it in the context of contractual exclusion clauses. It remains to be seen 
whether the Courts will eventually consolidate the meaning of ‘consequential loss’ in both contexts. 

Some basic uncontroversial principles

3. The central oracle in this area is Harvey McGregor’s seminal work on Damages  in which the editors cite the key 
cases on the topic. We shall come to these sources later in this article, but we shall first recall some fundamental 
principles on the decovery of damages, followed by possible definitions of the word “consequential” and then we 
shall apply both to a very simple standard example relating to the sale of a tractor. 

4. To start then with some basic principles on recovery of damages, all of which should be taken as currently 
uncontroversial under English law: 

 a.  The purpose of damages for breach of contract is to put the claimant in the same position it would have 
been in had the defendant performed its contractual duties (Robinson v Harman [1848] 1 Ex 850). 

 b.  The claimant can only recover damages for losses which naturally flow from the defendant’s breach. This is 
the test of causation. 

 c.  The claimant cannot recover damages for losses which are too remote, that is to say, losses which were 
not within the reasonable contemplation of the parties at the time the contract was concluded. This is the 
principle known as the rule or rules in Hadley v Baxendale [1854] EWHC Exch J70:

  a.  Rule 1 provides that the claimant can recover damages for losses that were contemplated at the time 
of the conclusion of the contract (this is sometimes known as ‘general’ loss). 

  b.  Rule 2 provides that the claimant can only recover damages in excess of those permitted by Rule 1 if 
it can establish that the defendant knew or should have known that the claimant would suffer other 
losses as a result of the breach (this is sometimes known as ‘special’ loss). 

5. Where do “consequential” losses fit within this framework?  The word “consequential” in its broadest sense 
clearly means “anything flowing from” or “is a consequence of” a breach.  Lawyers have traditionally, however, 
regarded the adjective “consequential” to be the opposite of the adjective “normal”.  McGregor, at 3-009 provides 
as follows: 

  “In contract the normal loss can generally be stated as the market value of the property, money or services that 
the claimant should have received under the contract, less either the market value of what is received or the 
market value of what would have been transferred but for the breach. It is the difference in value representing 
the performance that was promised but not received. Consequential losses particular to the claimant include 
anything beyond this normal measure. They are recoverable to the extent that they go beyond the normal 
measure and are not too remote.”

Consequential loss in breach of contract
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6. This common understanding therefore leads to the following dichotomy: 

  a.  “Normal” loss is generally understood to be the diference between the market value of full performance 
under the contract and the market value of the performance actually received. In the context of a sale 
contract this means the difference between the contract price and the market price. 

 b.  The corollary of this definition is that “consequential” loss is often regarded (it must be said somewhat 
unhelpfully) as all losses which are not “normal” in the above sense. 

7. A final point on basic principles: both “normal” and “consequential” losses must satisfy the both the causation 
and the remoteness tests referred to above.  

Excluding consequential loss

8. Parties frequently seek to exclude liability for consequential losses, in a wide variety of turns of phrase: “all 
and any consequential losses”, “consequential losses of whatever kind”, “consequential losses howsoever 
caused”, etc.  The intention of the parties here, or at any rate of a defendant who now seeks to pray the 
exclusion clause in aid, is to exclude all liability other than that for “normal” losses, that is to say the diference 
between the market value of full performance under the contract and the market value of the performance 
actually received.  If such an exclusion clause were to be given that effect, it would in practice over-ride Rule 
2 of Hadley v Baxendale, which it will be recalled makes a defendant more liable the more he knws about 
“special” losses”.  In effect, if an exclusion of “consequential” losses prevented recovery of any losses beyond 
“normal” losses, then the defendant would not be liable for other losses whatever the defendant knew or 
did not know about those other losses: in effect, the exclusion clause would deactivate Rule 2 of Hadley v 
Baxendale.  

9. The question is whether the English Courts have indeed allowed such exclusion clauses to have that 
effect – and here the clause comes to grief against the English Courts’ famous antipathy to exclusion clauses, 
expressed through the contra proferentem rule: words of exclusion of liability  are interpreted as narrowly as 
possible against the interest of the party who prays the exclusion in aid.  The authorities make it clear that the 
word ‘consequential’ in the context of exclusion clauses does not simply mean ‘that which is not normal’. 

10. As a result, in the context of exclusion clauses, consequential loss is taken to mean any loss which is not 
normal and which is at the same time remote. The effect of adding the italicised reference to the remoteness 
test is to narrow down the ambit of excluded losses to only those losses which are not remote. This narrow 
understanding of the word “consequential” in the context of exclusion clauses has two radical effects.  First, 
remote losses are not recoverable in any event, clause or no clause: the exclusion clause thus becomes almost 
completely useless in practical effect.  Secondly, the intention completely to avoid Hadley v Baxendale Rule 2 
is frustrated: it remains the case, despite the exclusion clause, that the more the defendant knew the more he 
is laible for. 

11. The state of the law as described above is settled by the Courts . However, it is heavily criticised by 
McGregor who finds it difficult to live with one definition of “consequential” in the general law on recovery of 
damages for breach of contract and a different narrower definition in the context of exclusion clauses. He 
expresses his discomfort as follows at 3-015: 

  “This whole approach , it is believed, is to be deprecated. The starting point as in every case of construction 
of contracts, is the terms of the contract itself. Where those terms are expressed in general words, providing 
for an exclusion of ‘consequential losses’, then it is very difficult to see why the consequential loss to 
which reference is made is not that which the law has recognised to be the losses which are particular to 
that individual claimant’s circumstances. There is no need, with the Unfair Contract Terms Act 1977 and 
Consumer Rights Act 2015 on the statute book, to abandon for the protection of contracting parties the 
division between the normal and the consequential which has long been accepted by the general law.”

36 Stone 
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12. Thus speaks the logician when faced with two different definitions of the same word in the same contractual 
context.  There is no doubt that there is here a jarring disconnect which can  only be explained by the English 
Courts’ sustained antipathy to exclusion clauses which are construed so as to limit exclusion and allow 
recovery.  As against that jarring disconnect, however, it can plausibly be argued, particularly in business-
to-business relationships, that contracting parties ought to live with the contracts they drafted and that if a 
claimant has agreed to a clause which appears, on an ordinary interpretation, to exclude “all consequential 
losses’, then that is what has been agreed – and all losses other than “normal” losses are excluded.  Further, as 
suggested by McGregor, it is more than reasonably arguable that contracting parties find adequate protection 
against the evils of exclusion clauses in the form of the Unfair Contract Terms Act 1977 and the Consumer 
Rights Act 2015.

Working this out in the context of an example

13. What do these principles, definitions and, above all, the existence of two definitions mean in the context of a 
practical example?  Our example runs as follows; a seller (“S”) sells to a buyer (“B”) a tractor for use on B’s farm 
with delivery due by a certain date. Delivery does not happen by the date specified in the contract and the 
following issues arise: 
 a.  B’s productivity on the farm drops; 
 b.  B has a particular kind of crop which must be harvested in the week the tractor was due to be delivered 

failing which the crop will die; and 
 c. B needs to put right the situation by buying or hiring a substitute tractor. 

14. B buys a new tractor, but this is only possible a week later and the only available replacement tractor is 
more expensive and less efficient. 

Absent an exclusion clause

15. The ‘normal’ loss in the scenario is the higher cost of the replacement tractor as this is the amounted 
required to put right the breach. 

16. The ‘consequential’ loss, in the absence of any exclusion clause, is the loss of productivity during the 
missing week and the inefficiency of the only replacement tractor available. These losses still flow from the 
breach (they are in this broad sense a ‘consequence’ of the breach) and they are subject to the causation and 
remoteness tests and to both rules in Hadley v Baxendale. These losses are frequently known as ‘indirect’ 
losses, in the sense that, while they flow from the breach, they do not themselves put right the breach itself, 
but they do compensate for the indirect effects of the breach. 

17. The loss of the ‘particular crop’ also flows from the breach and is subject to the remoteness and causation 
tests. This would therefore be a ‘special’ loss falling under Rule 2 in Hadley v Baxendale. For B to recover this 
loss he would need to establish that S knew or should have known about the ‘particular crop’. Absent that 
proof, the burden of which lies on B, B cannot recover that special loss.

The addition of an exclusion clause

18. Consider now, the same contract, with the same losses, but with the addition of a clause which excludes all 
and any consequential losses. 

19. On an ordinary reading of the exclusion clause, S would be liable only for the cost of replacing the tractor 
i.e., only for the ‘normal’ loss because the exclusion clause would exclude all ‘consequential’ losses including 
the loss of productivity. 
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20. However, as stated earlier, settled English Law prevents the defendant S from taking advantage of that 
broad ordinary meaning which, if allowed, would lead to a fairly wide exclusion. On the authorities, S: 

 a. remains liable for the cost of replacing the tractor (being the ‘normal’ loss); 
 b.  is liable for the loss of productivity because it is not remote and therefore falls  outside the narrow 

definition of ‘consequential’; 
 c.  is not liable for the special loss of the ‘particular crop’ this being the only loss on which the exclusion 

clause bites; the Seller is not liable whether he knew or did not know of the likelihood of the Buyer’s 
special loss. The exclusion clause must be given some meaning and this is the only narrow meaning 
which the authorities have allowed it.

Some practical take-aways 

21. Clearly, this is a complex area both because of the number of adjectives tagged onto the noun ‘loss’ 
and because of the various meanings of the adjective ‘consequential’. The conceptual challenges raise (or 
conceal) important  practical problems both for businesspeople trying to resolve their disputes as well as for 
their legal advisers assisting them in the drafting of contracts. What precisely is being excluded? What is my 
maximum exposure? What would be a reasonable settlement proposal?  For what level of exposure should I 
seek insurance?  These are serious practical questions which will typically only attract attention once a breach 
has caused a dispute, it being hardly conceivable that parties will typically have given these questions much 
attention at the time a (normally short) clause excluding liability is inserted into a draft sent out for review.  
Definitional niceties do not seem worthy of much management time at that early stage, leading to nasty 
surprises once a claim is started. 

22. The best advice one can give, particularly in high volume business-to-business transactions, is that where 
‘consequential’ losses are sought to be excluded, that term ought to be carefully defined either within the 
clause itself or within the general list of defined terms. Only thus can surprises be avoided later on as to what is 
and is not recoverable and only thus can sensible advice be given as to the minimum and maximum exposure 
to liability when the possibilities of settlement are explored. Up-front legal advice at that stage will typically 
cost far less than expensive definitional disputes at the stage of litigation or arbitration.  

Charles Debattista
Lydia Myers 

36 Stone
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Dear All, 

Difficult to believe it’s been a year since  the first Views from the Bridge at 36 Stone – and what a year!  We 
could not anticipate, when we came out in our first edition, that virtual outreach would be the norm for quite 
so long, but the idea of a monthly virtual newsletter proved to be fantastic in that it helped us keep many old 
friends and make many new ones.  A great vote of thanks to Paul and Mike who have made the whole thing 
possible, largely by keeping us all on our toes and by keeping us to copy deadlines, or as near thereto as we 
could safely dare. Many thanks also to all my colleagues who entertained and illuminated in equal measure 
through their thought-leadership articles and in their Q&As: it is amazing how much one learns about one’s 
colleagues from both the content and the tones of answers given to questions in the Q&As!  Views will, I am 
sure, continue into the physical world to which we all look forward in the coming weeks and months.  

Best to all,
 
Charles

CHARLES DEBATTISTA 
Head of 36 Stone 
cdebattista@36stone.co.uk

36 Stone 
4 Field Court, Gray’s Inn, London WC1R 5EF, United Kingdom

Closing remarks
from the Head of 36 Stone


