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Chapter 1: Introduction 

 

1.1 This is the response by members of 36 Immigration, a part of 36 Public and 

Human Rights and the 36 Group of barristers, mediators, and arbitrators, to a 

consultation by the Home Office relating to the proposal for a ‘New 

Immigration Plan’ (NPI).  36 Immigration is the specialist team for 

immigration, asylum, and nationality law within 36 Public and Human Rights, 

a part of the 36 Group, a large and long-established barristers’ Chambers 

situated in Gray’s Inn in central London, whose members practice domestically 

and internationally, combining formidable strengths in Commercial, 

International Trade and Shipping, Family, Public & Human Rights, and Crime, 

with state of the art facilities and a friendly, solution-driven approach to client 

service.  The 36 Group is widely recognised as a leading Chambers across 

numerous fields, with almost 200 members including a substantial number of 

Queen’s Counsel and other senior advocates.  Its roots extend back more than 

140 years.  Members of 36 Immigration practising in immigration, asylum, and 

nationality law have been recognised as holding a leading place in their fields of 

practice, and have been involved in numerous leading cases. 

 

1.2 Members of 36 Immigration have filed a response seeking to address all aspects 

of the consultation.  The matters raised by the consultation are wide-ranging 

and time has been limited.  In addition the consultation is marred by significant 

errors, including for example the making of broad, contentious, or incorrect 

statements as the background for proposed changes, absence of detail as to 

proposed means of acting in relation to extremely broad purposes, and repeated 

leading questions.  Where 36 Immigration has not dealt with a point this 

reflects lack of means, including time, rather than of interest.  Amongst other 

points, 36 Immigration has not addressed Chapter 9 of the NPI paper due to 

lack of time. 

 

1.3 The authors of this response, and the members of 36 Immigration, have seen 

separate responses on behalf of the Immigration Law Practitioners’ Association 

(‘ILPA’), Public Law Project (‘PLP’), and Liberty.  In each case these responses 

are consistent with the feelings of members of 36 Group.  Where a matter is not 

expressly addressed herein, we point to the separate responses just cited. 

 

36 Immigration 

6 May 2021 
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Chapter 2: addressing the Foreword (and Questionnaire Q1) 

 

The text of the Foreword 

 

2.1 The Foreword begins with the statement that ‘The UK has a proud history of 

being open to the world.  Global Britain will continue in that tradition.’  It is of 

course true that the United Kingdom and its constituent nations are part of a 

wider whole and have long had contact with other states and peoples.  It is also 

true that the United Kingdom has sometimes enacted exclusionary laws- to take 

but one instance, the Immigration Act 1971 was found by the European 

Commission on Human Rights to constitute ‘degrading treatment’ under 

article 3 of the European Convention on Human Rights and Fundamental 

Freedoms (ECHR) in East African Asians v United Kingdom [1981] 3 EHRR 

76, when applied to members of the East African Asian community facing 

exclusion from the United Kingdom.  The current Home Secretary, descended 

from parents who were members of that community, has implicitly conceded in 

an interview that her parents would not meet more recently proposed 

requirements for migration to the United Kingdom but were entitled to settle in 

it as refugees.1  This elides the important fact that they would not be permitted 

to travel to the United Kingdom to make any claim- it is trite refugee law that 

being a refugee brings no right to travel to or enter a particular country and that 

is so as regards the United Kingdom.  It seems highly likely that to make an 

asylum claim in the United Kingdom today, two people in the position of the 

current Home Secretary’s parents would have to enter the United Kingdom 

unlawfully, obtaining entry clearance/leave to enter by deception or entering by 

covert means- something which the Foreword and the NPI consultation 

generally treat as undesirable (the second paragraph specifies ‘legal 

immigration’ only, as enriching United Kingdom society and making it ‘a better 

country’).  The need to do so would at least in part follow from extensive 

measures the United Kingdom takes to detect potential asylum seekers and 

then prevent them from traveling to the United Kingdom- such as greatly 

expanded visa controls, carrier sanctions, and interdiction2- one effect of which 

is to drive some potential asylum seekers to rely on criminal people traffickers.  

Those traffickers are as the NPI paper states ‘exploiting people and profiting 

from human misery’.  But their market has been, if not created, greatly enlarged 

as an unintended but predictable consequence of increased restriction on travel 

and entry by states including the United Kingdom. 

 

 
1  https://www.independent.co.uk/news/uk/politics/priti-patel-immigration-laws-parents-
home-office-brexit-a9343571.html, seen at 1600 on 5 May 2021. 
2  These are generally identified by international lawyers as ‘non-entrée’ measures because they 
seek to avoid individuals reaching state territory to make a claim to protection. 

https://www.independent.co.uk/news/uk/politics/priti-patel-immigration-laws-parents-home-office-brexit-a9343571.html
https://www.independent.co.uk/news/uk/politics/priti-patel-immigration-laws-parents-home-office-brexit-a9343571.html
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2.2 That example illustrates the danger of over simplification as to the United 

Kingdom being ‘open to the world’.  The phrase ‘Global Britain’ equally would 

require adequate explanation to be meaningful in the present context.  These 

are very broad assertions, almost meaningless without further substantiation.  

Such assertions bedevil the Foreword and the NPI generally.  In general they 

are obvious, and it would be a waste of time to list them. 

 

2.3 There are of course significant positives to the United Kingdom’s approach to 

asylum and human rights.  The United Kingdom is a State Party to the 1951 

Convention relating to the Status of Refugees (‘the Refugee Convention’) and 

its 1967 Protocol- one of, presently, 146 State Parties.3  It has written the 

protection of refugees and of persons requiring asylum or related protection 

into its laws, and operates a substantial system to ascertain entitlement to 

protection.  It has, subject to some weaknesses such as reduction in legal aid for 

representation, provided generally adequate access to statutory appeal and 

judicial review.  The Human Rights Act 1998 has incorporated substantial parts 

of the European Convention on Human Rights and Fundamental Freedoms into 

domestic law, supplementing pre-existing common law protections.  The courts 

of the United Kingdom jurisdictions have played a globally important role in 

delineating the refugee definition and the scope of refugee and human rights 

protection, and the United Kingdom could rightly be described as a leader in 

this respect.  The United Kingdom has resettled substantial numbers of refugees 

from abroad- the figure given is 25,000 since 2015, more than European states 

such Sweden, France, or Germany (NPI paper, p7).  Whilst this is praiseworthy, 

it should be noted that continental European countries had substantially higher 

numbers of claimants than the United Kingdom.  In 2019 Germany had 

registered 133,270 claims by November.4  The figure for the United Kingdom, 

for all of 2019, was 37,737.5   This reflected a much lower figure than the United 

Kingdom’s modern peak, of 82,132 in 2002.6  Further, if Canada, the United 

States, and Australia are the desired comparators for the United Kingdom in 

resettlement, then the United Kingdom resettlement figure is markedly low- 

Canada, a country with approximately half the population of the United 

Kingdom,7 resettled 30,082 refugees in 2019 alone, more than the United 

Kingdom in the 5 year period cited.8  

 

 
3   https://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-
2&chapter=5&Temp=mtdsg2&clang=_en seen at 1610 on 5 May 2021. 
4  https://www.dw.com/en/germany-asylum-seeker-claims-fall-in-2019/a-51797406 seen at 
1555 on 5 May 2021. 
5  House of Commons Library Briefing Paper SN01403, 25 March 2021, 2.1 (online 
https://commonslibrary.parliament.uk/research-briefings/sn01403/ seen at 1550 on 5 May 2021. 
6  Ibid, 2.1. 
7  The populations of Canada and the United Kingdom have recently been given as approximately 
38 and 68 million respectively: https://www.worldometers.info/world-population/population-by-
country/ seen at 1550 on 5 May 2021. 
8  https://www.unhcr.ca/in-canada/refugee-statistics/ seen at 1615 on 5 May 2021. 

https://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
https://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
https://www.dw.com/en/germany-asylum-seeker-claims-fall-in-2019/a-51797406
https://commonslibrary.parliament.uk/research-briefings/sn01403/
https://www.worldometers.info/world-population/population-by-country/
https://www.worldometers.info/world-population/population-by-country/
https://www.unhcr.ca/in-canada/refugee-statistics/
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2.4 Despite the above-noted positive aspects of present law and policy, there are a 

number of unfounded assumptions that bedevil national dialogue regarding 

immigration issues. Unfortunately, the NPI paper advances many of these 

unfounded assumptions as a basis for proposed actions by Government.   

 

2.5 In particular the paper imposes an assumption that unlawful entrants- as it is 

likely the present Home Secretary’s parents would have to be today if seeking 

protection from East Africa- lack genuine reasons relating to protection, 

including asylum. That assumption is unsustainable, and is asserted rather than 

reasoned.  The United Kingdom has a ‘grant rate’ for asylum claims, as the NPI 

paper recognises, that has not dropped below 30% in the past 11 years, and most 

recently has been close to 50% (NPI paper, p10, table ‘Grant and refusal rate 

for asylum claims’).  Separately, the NPI paper states that of the 9000 or so 

persons who appealed following refusal of an initial claim, 44% succeeded in 

their appeal (NPI paper, p13).  From the experience of 36 Immigration 

members it seems a certainty that a very large proportion of those who were 

successful- perhaps virtually all of them- had either entered illegally by 

clandestine means or deception, or have overstayed leave to remain.  Indeed the 

NPI paper itself states that ‘For the year ending [in] September 2019, more 

than 60% of [asylum] claims were from people who are thought to have 

entered the UK illegally’ (NPI paper, p18).  Many of those will have made good 

claims, accepted by the Secretary of State or allowed on appeal.  We believe that 

it is impossible to give empirical support to an assertion that all those entering 

or remaining unlawfully do not have sustainable protection claims.  Some illegal 

entrants will not have sustainable cases, but very many will.  The evidence 

regarding the number of claims and their outcomes in fact strongly suggests 

this, and that evidence is incompatible with the scheme set out in the Foreword 

to the NPI. 

 

2.6 Amongst the passages in the Foreword giving rise to confusion is  the following: 

 

We have a generous asylum system that offers protection to the most 
vulnerable via defined legal routes.  But this system is collapsing under 
the pressures of what are in effect parallel illegal routes to asylum, 
facilitated by criminals smuggling people into the UK. 

 

 If ‘the most vulnerable’ includes refugees and those facing the most serious 

human rights related protection needs, then the ‘defined legal routes’ in the 

large majority of cases are a claim to protection in the United Kingdom and the 

right to appeal thereafter.  But as already noted, a large number of persons can 

only access those ‘defined legal routes’ by entering or remaining in the United 

Kingdom unlawfully.  And as to the next paragraph, the claim that ‘this system 

is collapsing under the pressures of what are in effect parallel illegal routes to 

asylum, facilitated by criminals smuggling people into the UK’ is not made 

good.  If the reference is to persons arriving by boat across the Channel, the 
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number arriving in 2020 was 8,500.  But the NPI paper notes that ‘Other routes 

declined in 2020 due to the Covid-19 pandemic’ and the Home Office states 

elsewhere that: 

 

…applications fell sharply in April 2020 following the onset of the 
global pandemic, and although they increased somewhat over 
subsequent months, they have not returned to the levels seen prior to 
the coronavirus pandemic.  Asylum applications in the fourth quarter 
of 2020 were 23% lower than the same quarter in the previous year.9 

 

 There is no evidence at all that the system is ‘collapsing’ because of maritime 

entrants, or at all.  The number of such entrants may well be explicable as a 

temporary spike because other means of travel are unavailable.  And the 

number of maritime entrants from mid-2020 has not prevented the total 

number of asylum claims from falling substantially.  As noted already the 

current level continues to be far below either the United Kingdom’s modern 

peak, of 82,132 in 200210, or the level of claims seen in continental European 

states such as Germany.11  So the cause of any ‘collapsing’ is more likely to lie in 

temporary problems associated with the pandemic, or problems in Home Office 

working which should be identified and addressed. 

 

2.7 The claim in the Foreword that ‘fairness’ is ‘a simple principle [that is] at the 

heart of our New Plan for Immigration’ seems to rest on various assumptions, 

chief among them that persons entering unlawfully are not entitled to 

protection as refugees or otherwise.  As above, that is unsustainable.  This 

affects understanding of the three priorities stated in the Foreword: 

 

Firstly, to increase the fairness and efficacy of our system so that we 
can better protect and support those in genuine need of asylum. 
 
Secondly, to deter illegal entry into the UK, thereby breaking the 
business model of people smuggling networks and protecting the lives 
of those they endanger. 
 
Thirdly, to remove more easily from the UK those with no right to be 
here.   

 

 Those statements, read without the prior understandings imposed in the 

Foreword, might be unobjectionable.  As to the first statement, it is obviously 

important to increase the fairness and efficacy of the system to support those in 

genuine need. But some and probably many of those in genuine need will be 

unlawfully present in the United Kingdom, and others will face obstacles to 

 
9  https://www.gov.uk/government/statistics/immigration-statistics-year-ending-december-
2020/how-many-people-do-we-grant-asylum-or-protection-to seen at 1730 on 5 May 2021. 
10  Para 2.3 above. 
11  Ibid. 

https://www.gov.uk/government/statistics/immigration-statistics-year-ending-december-2020/how-many-people-do-we-grant-asylum-or-protection-to
https://www.gov.uk/government/statistics/immigration-statistics-year-ending-december-2020/how-many-people-do-we-grant-asylum-or-protection-to
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coming to the United Kingdom by non-entrée measures referred to above. They 

may have been forced to rely on criminals in the process of transit or arrival. As 

to the second statement, deterrence of illegal entry will, given current barriers 

to entry, potentially increase the market relied upon by criminals, not decrease 

it.  Globally, there is no obvious example of deterrence of illegal entry as capable 

of ‘breaking the business model of people smuggling networks and protecting 

the lives of those they endanger’, and there is evidence that it simply increases 

the amounts criminals are able to charge.  The Mediterranean Sea maritime 

transit route to southern Europe tends to show this, as does the situation 

around the United Kingdom- France sea border and tunnel.  As to the third 

statement, this is necessarily predicated on adequately determining who has a 

good protection claim and who does not.  This is and will remain difficult- as 

the NPI paper accepts, in 2019, 44% of asylum claims refused by the Secretary 

of State were allowed on appeal and this particular number has never, at least 

in the past 11 years, declined below 30%. 

 

2.8 The matters above show very significant failings in the stated justification for  

changes of law, policy, or practice.  Overall, 36 Immigration believes that the 

NPI paper fails to present any coherent case for a significant proportion of the 

proposed changes. 

 

Questionnaire Q1  

 

2.9 The text of the Foreword is unfortunately so riven with errors, and based on 

erroneous or unsubstantiated assertions, that general comment upon the whole 

section as sought by Q1 is likely to be misleading to many without knowledge of 

the underlying issues.  The members of 36 Immigration question the ability of 

Q1, or answers to it (without extensive clarification), to contribute to a 

consultation which is adequate in public law terms. 
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Chapter 3: addressing Chapter 1 of the NPI paper (‘Overview of Current 

System’) (and Questionnaire Q2-3) 

 

3.1 The members of 36 Immigration welcome the Government’s statement in the 
NPI paper that ‘We stand by our moral obligations to help civilians fleeing 
peril’.  We agree that it is vital that the United Kingdom recognise and continue 
to respect in law, a moral obligation to provide surrogate protection to those 
with sound claims to asylum and other forms of human rights protection. 

 
3.2 However chapter 1 of the paper perpetuates errors identified earlier.  As with 

the Foreword, there is an assumption, which is unsustainable in fact, that those 
entering unlawfully do not possess valid grounds or protection (‘Access to the 
UK’s asylum system should be based on genuine need, not on the ability to 
enter illegally by paying people smugglers’.  For the reasons already set out it 
is clear that many bona fide refugees or protection claimants have to do 
precisely that, paying criminals because they are otherwise unable to make a 
claim to protection to the United Kingdom.  It is a paradox that ‘illegal 
migration’ risks significant harms and sometimes endangers the lives of those 
undertaking dangerous journeys, but a significant proportion of those arriving 
by this means are subsequently found by the Secretary of State to have genuine 
claims, and a significant proportion of the balance succeed on appeal. 

 
3.3 It is stated that ‘the rapid intake of asylum claims has outstripped any ability 

to make asylum decisions quickly meaning caseloads are growing to 
unsustainable levels’ (NPI paper, p9).  This does not stand up given that even 
with maritime cases numbers have been and remain significantly lower than 
previously- at considerably less than half 2002 levels.  No evidence is provided 
regarding caseloads, but if they have risen despite the reduction in the number 
of claims, this would seem to call for examination of the efficiency of the Home 
Office (which, after decades of deciding refugee cases, still produces decisions 
which are reversed on appeal in approximately half of cases) and/or the current 
pandemic.  The rise in cost referred to (p12) is difficult to understand as related 
to arrivals given the sharp reduction in claimants- and may reflect increasingly 
expensive reliance, for example, upon detention, or simply Home Office 
inefficiency or the effect of the current pandemic. 

 
3.4 As to appeals and judicial reviews, appeals continue to show a success rate 

against relevant decisions of the Secretary of State which is in the region of 50%.  
This shows the importance of appeals, not their redundancy.  As to judicial 
review, even on the figures provided in the NPI paper, although the rate of grant 
of permission only on the papers is low (about 10% according to the NPI paper) 
a third of judicial reviews are granted permission on oral renewal, and of those 
which go to substantive hearing, a third succeed.  Cumulatively there is a 
substantial success rate.  In addition the figures cited ignore the fact that in a 
significant number of cases, the Secretary of State will change her position and 
settle proceedings, either after the filing of the claim, or after a grant of 
permission either on paper or at oral hearing.  In addition, the volume of 
immigration judicial reviews has substantially reduced over recent years.  Even 
the NPI paper’s own figures fail to show that ‘The courts are becoming 
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overwhelmed by repeated unmeritorious claims, often made at the last 
minute’.  If justice is delayed for others, by reason of more claims being made 
than succeed, that would seem a consequence of courts and tribunals fulfilling 
their proper role of considering and deciding cases.  The NPI paper sets out no 
alternative at all to this.  

 
Questionnaire Q2-3  

 

3.5 Q2 repeats errors already identified in the Foreword.  36 Immigration sees a 

good case for ‘strengthening safe and legal routes for those genuinely seeking 

protection in the UK’ and improving access to justice.  Increased resettlement 

would come within the first of these.  However proposals for means of 

accomplishing other goals appear either obscure or potentially contradictory to 

those goals, and fail to recognise the difficulty of determining individual cases 

adequately, which regularly requires the intervention of courts and tribunals.  

We do not see any clear case that any of the proposed changes would contribute 

to improving rather than damaging the United Kingdom’s system for protection 

of refugees and those with valid protection claims.  The members of 36 

Immigration question the ability of these questions, or answers to them without 

such extensive clarification as to depart from the question as asked, to 

contribute to a consultation which is adequate in public law terms. 
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Chapter 4: addressing Chapter 2 of the NPI paper (‘Protection of those 

Fleeing Persecution, Oppression, and Tyranny’) (and Questionnaire Q4-

7) 

 

4.1 In general members of 36 Immigration support proposals for increased 

resettlement and family reunion as set out at Chapter 2 of the NPI paper as one 

means of ensuring, as the NPI paper has stated in the previous chapter, that ‘We 

stand by our moral obligations to help civilians fleeing peril’.  Such measures 

however cannot justify, if that is intended, reduction in the United Kingdom’s 

wider provision of legal protections for refugees and those with sound claims to 

human rights protection- including the appeal and judicial review processes 

necessary to balance executive power and provide increased assurance of 

results in determining who is entitled to protection. 

 

Questionnaire Q4-7 

 

4.2 This Chapter and these questions, by contrast to other parts of the NPI paper 

and Stakeholder questionnaire, set out relatively clear proposals.  36 

Immigration accordingly is able to address Q4-7.  It answers ‘Very important’ 

to Q4-5 and ‘Strongly agree’ to Q6.  It does so on the basis, not excluded by the 

questions, that the proposals in this section are a supplement to the refugee 

protection system as this currently exists, including consideration of claims by 

the Secretary of State regardless of mode of entry, decision, and access to appeal 

and/or judicial review on current terms.  The proposals in this section would 

very obviously not be a substitute for other aspects of the overall system. 
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Chapter 5: addressing Chapter 3 of the NPI paper (‘Ending anomalies and 

Delivering Fairness in British Nationality Law) (and Questionnaire Q15-

18) 

 

5.1 In general members of 36 Immigration support proposals for the increased 

access of children of BOCs to British citizenship by registration, fixing the 

injustice which prevents a child from acquiring their father’s citizenship if their 

mother was married to someone else, introducing discretionary adult 

registration, and creating further flexibility to waive requirements for 

naturalisation in exceptional cases. 

 

5.2 Concerningly the NPI suggests taking ‘the opportunity to close a nationality 

provision loophole which was intended to help those who are genuinely 

stateless’. This is a reference to the decision of the Administrative Court in R 

(otao MK (A Child By Her Litigation Friend CAE) v SSHD [2017] EWHC 1365 

(Admin). 

 

5.3 The decision in that case did not turn, as suggested in the NPI on a ‘nationality 

provision loophole’ but rather on Indian Nationality law, over which the UK 

Government has no control.  Quite how any changes to the Nationality 

provisions governing statelessness will resolve an issue of third-State law is not 

defined.  We note the well known principle of law expressed in the 1930 

Convention on Certain Questions Relating to the Conflict of Nationality Laws 

(‘Article 1- ‘It is for each State to determine under its own law who are its 

nationals. This law shall be recognised by other States in so far as it is 

consistent with international conventions, international custom, and the 

principles of law generally recognised with regard to nationality.’  Article 2 

‘Any question as to whether a person possesses the nationality of a particular 

State shall be determined in accordance with the law of the State.’). 

 

5.4 The suggestion that ‘tightening the requirements’ with reference to ‘actions 

parents are required to follow before their children are able to benefit from 

statelessness provisions’ is desirable, is unhelpful because it does not make 

clear whether this affects (i) the definition of statelessness; or (ii) the evidential 

requirements for the grant of a British citizenship.  If the former, it would be an 

extreme step to amend primary legislation drafted with the intention ‘to help 

those genuinely stateless’ simply to address this ‘nuisance’.  Such action would 

be disproportionate and also contrary to what would be in the best interests of 

the children involved.  It would have the effect of blaming children for the 

decisions or failing of their parents.  Further it is not clear that expecting 

registration in every case would be reasonable- examples include for instance 

refugee parents where the state of origin has been and remains a source of 

potential persecution. 
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5.5 It would also possibly put the United Kingdom in breach of its international 

law agreements; the Convention on the Reduction of Statelessness 1961 was 

signed by the United Kingdom on the 30th of August 1961 and ratified on the 

29th of March 1966.  An introductory note to the convention states the 

following: 

 

The 1961 Convention establishes safeguards against statelessness in 
several different contexts. A central focus of the Convention is the 
prevention of statelessness at birth by requiring States to grant 
citizenship to children born on their territory, or born to their nationals 
abroad, who would otherwise be stateless. 

 

5.6 The latter option would relate simply to the issuing of a passport and would 

potentially leave children accepted as meeting the internationally recognised 

definition of stateless in limbo as regards nationality status. 

 

5.7 For these reasons 36 Immigration are unable to support this suggested 

change. 

 

Questionnaire Q15-18 

 

5.8 These questions are sufficiently clear that we feel able to answer them.  Our 

answers are as follows: 

 

Q15  ‘Fairly effective’ – BUT more information is needed as regards 

means and practical effect. 

 

Q16  ‘Strongly disagree’ – for reasons explained above. 

 

Q17 ‘Agree’ – but discretion should be wider than the example 

provided 
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Chapter 6: addressing Chapter 4 of the NPI paper (‘Disrupting Criminal 

Networks and Reforming the Asylum System’) (and Questionnaire Q19-

25) 

 

6.1 The members of 36 Immigration attach themselves to the separate submission 

of the Immigration Law Practitioners Association (ILPA).  This response aims 

to provide a brief supplement thereto. 

 

6.2 First, we have already addressed the false dichotomy presented by the NPI 

paper between those who arrive unlawfully- as the current Home Secretary’s 

parents would have to, if seeking protection- and those with good protection 

claims.  There is no such division.  We do not believe that a differentiated system 

based on mode of arrival (including legality) would have any practical 

usefulness, nor do we believe it is warranted by any other legitimate 

consideration.  As to ‘inadmissible claims’ and ‘reception centres’ these seem 

positively likely to raise costs and complexity- undesirable in a system the NPI 

paper describes as ‘collapsing’.  No case is made for any of these proposed 

innovations. 

 

6.3 As has already been noted at Chapter 2, above, the Foreword sets out that 

‘Global Britain’ takes ‘pride in fulfilling our moral responsibility to support 

refugees fleeing peril around the world’ (NPI paper, p3).   In light of the Policy 

Statement it is not understood why the UK Government is intent on introducing 

a ‘more rigorous standard’ for testing whether someone has a well-founded 

fear of persecution. 

 

6.4 We believe that there are three obvious and immediate legal and practical 

considerations to be taken into account as the Government considers this 

change 

 

i. The proposals fail on the Government’s own terms; 

 

ii. The proposals for a split test are unworkable; 

 

iii. The proposals diverge from the Refugee Convention 

inconsistently with the United Kingdom’s international 

obligations. 

 

i. The Proposals Fail on the Government’s Own Terms 

 

6.5 The proposals to introduce a more rigorous standard for testing a well-founded 

fear of persecution are not justified on the Government’s own terms. They fail 

in three ways. 
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6.6 First, the Policy Statement does not set out any evidence as to why a ‘more 

rigorous’ standard is required. The fact that it is said there are 109,000 asylum 

claims in the asylum system is not a basis for introducing a more rigorous 

standard, or for that matter a less rigorous standard, inconsistent with the 

United Kingdom’s international obligations and the legal structure which 

present reflects these.  There is no rational relationship between the backlog 

and the refugee definition. 

 

6.7 Secondly, the proposal for a more rigorous standard has no basis in any of the 

three objectives of the Policy Statement.  It is irrelevant to deterring illegal entry 

and removing those with no right to be in the UK.  The closest objective engaged 

is that of increasing the fairness and efficacy of the system.  But it is precisely 

the importance of ensuring the fairness of the system which militates against 

any suggestion there is a need to introduce a more rigorous standard.  ‘Justice 

is portrayed as blind not because she ignores the facts and circumstances of 

individual cases but because she shuts her eyes to all considerations 

extraneous to the particular case.’ (Locabail (UK) Ltd v Bayfield Properties 

Ltd [2000] QB 451, §3). The number of claims of a well-founded fear of 

persecution is extraneous to the test to be applied for assessing this. And claims 

will have to be assessed whatever the definition.  Any approach to the contrary 

only epitomises unfairness and arbitrariness. 

 

6.8 Thirdly, the Policy Statement describes a ‘proud history’ of being ‘open to the 

world’ and a commitment to ‘continue that tradition.’ It is demonstrably 

contrary to tradition and the well-established international law standards for 

the UK to seek to apply a more rigorous test than that set out in the Refugee 

Convention. 

 

6.9 In light of these matters, the proposal fails on the Government’s own terms.  

 

 

ii. Proposals for a Split Test are Unlawful and Unworkable 

 

6.10 The proposal is to introduce a ‘more rigorous test’ by introducing a test with 

two elements.  The Policy Statement describes how the applicant will need to 

establish either that (a) they are part of a group suffering ‘systemic and 

widespread persecution’ or (b) that they have a risk which is ‘personal and 

individual to them.’  This raises manifold practical difficulties, as well as serious 

legal ones. 

 

6.11 First it is unlawful and contrary to authority. The assessment whether an 

applicant had a well- founded fear of persecution is to be made on a unitary 

basis (R v SSHD ex p Direk [1992] Imm A. R. 330, R v SSHD ex p Kaja [1995] 

Imm AR 1).  There is one standard of proof: the lower ‘reasonable likelihood’ 
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standard.  As was made clear in R v SSHD ex p Sivakumaran [1988] AC 958, 

at 994F-G there is one overarching question to be judged by one standard: ‘the 

requirement that an applicant's fear of persecution should be well-founded 

means that there has to be demonstrated a reasonable degree of likelihood 

that he will be persecuted for a Convention reason.’  This is the requisite test 

for establishing whether someone meets the Refugee Convention.  As was 

affirmed in Kaja there is a one−stage process. The task of the decision−maker 

was to assess, to a reasonable degree of likelihood, whether the applicant's fear 

of persecution for a Convention reason was well−founded. 

 

6.12 Secondly, it is impractical.  The so called first element of whether someone is 

experiencing a genuine fear cannot be separated from the second element and 

whether they are likely to face persecution.  It is impractical for one standard of 

proof to be applied to one credibility assessment (whether there is a genuine 

fear) and another standard to another credibility assessment (whether they are 

likely to face persecution).  As was observed in Kaja applying a split test means 

that uncertainties which are excluded at the first stage are not carried over to 

the second stage.  This leads to a higher threshold being applied at the second 

stage by stealth, which cannot be right. In Ravichandran v SSHD [1996] Imm 

AR 97 Simon Brown LJ observed at p 109 that the question whether someone 

was at risk of persecution for a Convention reason ‘should be looked at in the 

round, and all the relevant circumstances taken into account’. All the relevant 

circumstances cannot be taken into account if they are hived off into two 

separate parts with two separate standards of proof. 

 

6.13 Thirdly, it is contrary to the Secretary of State’s previously stated position.  The 

Policy Statement sets out that consideration of opportunities the person had to 

claim asylum in other countries will be a factor weighing against the first 

element on the balance of probabilities.  But neither primary nor secondary 

legislation can subvert the UK’s obligations under the Refugee Convention. 

Even the Secretary of State acknowledged that similar provisions in s8 Asylum 

and Immigration (Treatment of Claimants, etc) Act 2004, about when one 

claimed asylum did not ‘affect […] the normal standard of proof in an 

asylum/human rights appeal.’ (Y v SSHD [2006] EWCA Civ 1223, §36; JT 

(Cameroon) v SSHD [2008] EWCA Civ 878, §15.  The normal standard, i.e. the 

lower standard, applies throughout. 

 

iii. Proposals Unlawfully Diverge from Refugee Convention 

 

6.14 The UK is a signatory to the Refugee Convention.  It has been incorporated into 

UK law such that is has ‘primacy’ (s2 Asylum and Immigration Appeals Act 

1993, R v (European Roma Rights) v Immigration Officer, Prague [2005] 2 

AC 1, §7, 42, although cf R v Asfaw [2008] 1 AC 1061, §29).  The Vienna 

Convention on the Law of Treaties confirms the principle of general 
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international law that a treaty, ‘shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose’ (Art 31(1)).  It should be given 

a ‘generous and purposive interpretation, bearing in mind its humanitarian 

objects and purpose’ (Roma Rights, §18).  The ‘more rigorous standard for 

testing the well-founded fear of persecution’ advocated by the Government is 

self-evidently contrary to the interpretation of the Refugee Convention 

demanded by the Vienna Convention.  

 

6.15 Having asserted the primacy of the Convention by s2 of the 1993 Act it is well 

established that any subsequent primary or secondary legislation ‘should be 

given a meaning that conforms to that of the convention’ (see Salomon v 

Customs and Excise Commissioners [1967] 2 QB 116, 141 and Bennion on 

Statutory Interpretation, 5th ed (2008), section 221.6; affirmed in R (Adams) 

v Secretary of State for Justice [2011] UKSC 18 [2012] 1 AC 48, §14 per Lord 

Phillips).  There is an equally strong presumption that Parliament does not 

intend or authorise conduct that would place the UK in breach of its 

international obligations: R v Lyons [2002] UKHL 44 [2003] 1 AC 976 per Lord 

Hoffmann at, §27.  The proposed ‘more rigorous standard’ is inimical to the 

purposive intention and humanitarian objectives of the Refugee Convention. 

 

6.16 Further we note the risk of a domino effect leading to the unworkability of the 

Convention if signatory states choose to apply ‘more rigorous standards’ than 

those mandated, breaching their international obligations.  The position 

advanced in the Policy Statement is untenable.  It is directly contrary to the 

stated ‘pride in fulfilling our moral responsibility to support refugees fleeing 

peril around the world.’  It should not be adopted. 

 

 

Questionnaire Q19-25 

 

6.17 Only some of these questions are sufficiently clear that we feel able to answer 

them.  Our answers are as follows: 

 

Q19 ‘not at all effective’ 

Q20 ‘not at all effective’ 

Q21 Our answer is set out in the text above. 

Q22 Our answer is set out in the text above. 

Q23 Our answer is set out in the text above. 

Q24 ‘not at all effective’ 

Q25 Our answer is set out in the text above. 
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Chapter 7: addressing Chapter 5 of the NPI paper (‘Streamlining Asylum 

Claims and Appeals’) (and Questionnaire Q26-30) 

 

7.1 The members of 36 Immigration have already noted substantial errors and 

misleading statements in basic parts of the NPIT paper, advanced as 

justification for proposed changes.  The introduction to Chapter 5 contains 

several more inaccurate and/or misleading statements. 

 

7.2 First, while it is correct that refusal of an asylum claim carries a right of appeal 

to the First-tier Tribunal, the Plan fails to mention that in some cases this right 

can only be exercised after the person has left the United Kingdom. If the 

Secretary of State certifies the claim as ‘clearly unfounded’, meaning that it is 

‘so clearly without substance that it is bound to fail’ (R (Thangarasa) v SSHD 

[2002] UKHL 36) then the right of appeal can be exercised only from abroad 

(Nationality, Immigration and Asylum Act 2002, ss92, 94).  In these 

circumstances, the appeal process does not frustrate removal and in fact 

requires removal before it can be initiated.   

 

7.3 Secondly, it is misleading to say that a person whose appeal to the First-tier 

Tribunal (‘FTT’) is dismissed has ‘a further route of appeal’ to the Upper 

Tribunal (‘UT’).  There is no automatic right to appeal to the UT; the party 

seeking to do so must first apply for permission in writing. Permission will only 

be granted if the FTT’s decision contains an arguable error of law. The 

permission process is conducted in writing and if an unsuccessful appellant is 

refused permission to appeal, they become appeal rights exhausted (‘ARE’) and 

(assuming they have no leave to remain) can be removed from the UK. 

 

7.4 It is incorrect to say that if a party appealing to the UT ‘is not satisfied with the 

result, a decision can be appealed again at the Court of Appeal and Supreme 

Court’.  There is no automatic right of appeal to the Court of Appeal; the 

disappointed party must seek permission, again in writing.  Permission to 

appeal will only be granted if either (a) the appeal would have a real prospect of 

success and it raises an important point or principle or practice; or (b) there is 

‘some other compelling reason for the Court of Appeal to hear it’ (Civil 

Procedure Rules, 52.7(2)).  This is a demanding threshold that is not met where 

a party is simply ‘not satisfied with the result’. If permission is refused then the 

person will, again, become ARE and liable to removal. 

 

7.5 Where a party who has obtained permission to appeal goes on to lose there, they 

again require permission before appealing to the Supreme Court. The threshold 

for obtaining permission is even more demanding; there must be an arguable 
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point of law of general public importance. Only a tiny minority of cases ever 

obtain permission to appeal to the Supreme Court. Again, if permission is 

refused, then the person is ARE and can be removed.  It is also worth noting 

that the Secretary of State can, and frequently does, seek permission to appeal 

to the UT and beyond where an appeal has been decided in an individual’s 

favour. 

 

7.6 Thirdly, it is not correct that ‘[i]t is possible for a person, having exhausted all 

the above processes, to then bring a fresh new claim, in effect, starting the 

whole appeal process again’ (p24).  It is possible for a person who is ARE to 

lodge further submissions in support of an asylum or human rights claim, but 

this does not necessarily lead to a new appeal. In some cases, the further 

submissions are accepted by the Secretary of State and the person is recognised 

as a refugee. If the Secretary of State refuses the further submissions, there will 

only be a new right of appeal if the SSHD recognises the submissions as 

constituting a fresh claim. She will only do so if the content of the further 

submissions has not already been considered, and ‘taken together with the 

previously considered material, create[s] a realistic prospect of success, 

notwithstanding its rejection’12. Thus, the only cases in which ‘the whole appeal 

process’ is started again are those in which the Secretary of State herself 

acknowledges that there is a realistic prospect of the person being recognised 

as a refugee or as otherwise having a right of residence in the UK. If the 

Secretary of State does not recognise the further submissions as a fresh claim, 

there is no right of appeal and so no barrier to removal. 

 

7.7 The NPI paper refers to statistics said to show that in 2019 there were 8,000 

judicial reviews of immigration and asylum decisions, with 6,063 concluded on 

paper, of which 90% were ‘dismissed or refused’.  As has already been clarified 

with regard to appeal and judicial review statistics (see para 3.4 above), even 

assuming that these particular figures are accurate (which is not entirely clear 

since the source cited in the footnote relates to 2020 statistics), they present a 

misleading picture.  It does not follow from a fact that a judicial review has not 

been granted that the claim was without merit.  Frequently, there is no need for 

the UT to reach a decision on a claim because the Secretary of State has already 

agreed, after proceedings have been lodged, to withdraw the decision 

complained of.  Sometimes she will not do so immediately, but will do so after 

permission is granted.  Sometimes permission is refused, or a claim is 

dismissed, because subsequent conduct of the Secretary of State– such as 

withdrawing the impugned decision, or issuing a new one correcting the 

previous deficiencies – has rendered the claim academic.  This does not mean 

that the claim was not well-founded when it was lodged.  Equally, where a claim 

is granted permission but is ultimately unsuccessful, this does not mean that it 

 
12 Immigration Rules, para 353 
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should not have been brought; claims are granted permission because they are 

arguable, often because the relevant law itself is unclear and the issue needs to 

be determined by a court or tribunal. 

 

7.8 The NPI paper also claims that ‘[t]here are many examples of [immigrants] 

bringing claim after claim of different kinds over a period of years, which are 

often eventually dismissed’, and states that in doing so they are able, ‘by 

delaying removal’, to ‘acquire additional rights to remain in the UK, such as 

through marriage or parenting a child’ (p26).   This is grossly misleading, like 

other claims addressed in this Chapter of the NPI paper.  It is not the case that 

every immigration ‘claim’ delays removal, or that repeated claims are 

necessarily without merit.  Where a new claim carries an in-country right of 

appeal, this means that the Secretary of State herself has recognised that it has 

a realistic prospect of success.  Where a judicial review claim is brought, this 

does not have the effect of delaying removal unless the court or tribunal 

considering the claim orders a stay on removal.  Nor is it the case that simply 

marrying or having a child creates a right to remain in the UK. 

 

7.9 Further the NPI paper states, in relation to further submissions by those who 

are ARE, that the Secretary of State wants to ‘reduce the ability for claimants 

to draw out the process by introducing new elements to their claims and 

launching appeals’ (p27).  This implies that individuals who make further 

submissions are themselves are always at fault for not raising the matter therein 

earlier.  However, at present, the Secretary of State frequently prevents 

individuals from raising new matters during the appeal process, leaving them 

with no choice but to make further submissions.  Under s85(5) of the 

Nationality, Immigration and Asylum Act 2002 (‘NIAA 2002’), as amended by 

the Immigration Act 2014, the FTT may not consider a matter not previously 

considered by the Secretary of State unless the Secretary of State gives it consent 

to do so.  This means that the Secretary of State can, and frequently does, 

prevent the Tribunal from considering matters that have arisen after her 

decision but before the appeal is heard (such as, for example, the birth of a 

British citizen child, or a new risk arising from political activities in the UK).  

The only way for an Appellant in such a case to rely on the new matter is to wait 

until they are ARE and then make further submissions.  If the Secretary of State 

wishes to reduce the number of further submissions lodged, and ensure that 

individuals with meritorious claims have them resolved sooner, she could do 

this by repealing s85(5), or by being more willing to grant consent for new 

matters to be heard. Although her written policy says that consent should 

usually be granted, this is frequently ignored in practice: see, for example, the 

UT decision in Quaidoo (new matter: procedure/process) [2018] UKUT 87 

(IAC). 
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Good faith requirement 

 

7.10 We do not support the introduction of a ‘good faith’ requirement.  In the case 

of representatives, the obligations proposed by the Plan already exist. 

Barristers, solicitors, and OISC representatives are all bound by their respective 

professional codes to act honestly, and not to mislead anyone or be complicit in 

abuse of procedure (Bar Code of Conduct, Part 2, Core Duties 1 and 3; Part 2, 

rules C1-C8; SRA Code of Conduct for Solicitors, RELs and RFLs, 1.4, r2., 2.6; 

OISC  Code of Standards, r13).  Failure by a representative to follow these rules 

is already grounds for disciplinary action, including disbarment, striking off, or 

removal from the OISC register. Complaints and contempt procedures exist, 

which can be initiated by the Secretary of State if appropriate. A new and 

separate ‘good faith’ requirement would be superfluous. 

 

7.11 In the case of individuals, statute already provides for deliberate deception and 

unreasonable delay in raising matters to impact on credibility. Section 8 of the 

Asylum and Immigration (Treatment of Claimants, etc.) Act 2004 enables the 

SSHD and/or the FTT to conclude that credibility is undermined by behaviour 

that is ‘designed or likely to mislead’ or to ‘obstruct or delay’ the resolution of a 

claim, and by failure to make an asylum or human rights claim before being 

notified of an immigration decision or arrested under an immigration 

provision. Section 96 of the NIAA 2002 enables the SSHD to deny a right of 

appeal against a claim that could have been made in a previous appeal or 

statement of additional grounds where there is no satisfactory reason for failure 

to do so. 

 

7.12 It is therefore already the case that the conduct of which the SSHD complains 

will ‘impact the credibility of [an individual’s] claim and testimony’. There is no 

need to bring in a new ‘Good Faith’ requirement to achieve this. 

 

‘One-stop’ Process 

 

7.13 We do not support the introduction of a ‘new “one-stop” process’. There is 

already a ‘one-stop’ process in Part 5 of the NIAA 2002.  As explained above, 

the current restrictions in s85(5), together with the SSHD’s frequent failure in 

practice to provide consent for consideration of new matters, has actually 

diluted the one-stop process by preventing judges from considering all relevant 

factors.  This results in individuals having to make further submissions, thereby 

prolonging the process, rather than having the matters raised therein 

considered on appeal alongside their initial claim. 

 

7.14 It is not clear what is meant by the proposed introduction of ‘new powers that 

will mean decision makers, including judges, should give minimal weight to 

evidence that a person brings after they have been through the “one-stop” 
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process, unless there is good reason’.  As explained above, statute already 

empowers the SSHD and judges to treat delay in making a claim as potentially 

damaging to credibility.  Accordingly, credibility and the weight attaching to 

evidence is already ‘considered in light of [the person’s] previous opportunities 

to prevent that evidence’.  Case law states that evidence that could have been, 

but was not, adduced in a previous appeal ‘should be treated… with the greatest 

circumspection’ (Devaseelan v SSHD [200] UKIAT 000702 at [40]).  There 

would be no benefit in replicating these existing provisions. 

 

7.15 In relation to the proposal that appeals to the FTT ‘will include modern slavery 

matters insofar as they prevent removal or deportation’, we would point out that 

this is already the case. Where a claim to be a victim of trafficking or modern 

slavery is relevant to a protection claim, the FTT is required to reach its own 

findings on the issue13. If it is relevant to a human rights claim, because of the 

UK’s obligations to victims under Articles 4 and 8, this can be determined by 

the FTT and the appeal allowed on that ground if appropriate14. 

 

Legal Advice 

 

7.16 Although we would in principle support an increase in the availability of free 

legal advice, we are unable to express support for the ‘new advice offer’ 

proposed in the Plan since there is no detail about its proposed content, scope, 

or availability. 

 

Expedited Appeals 

 

7.17 We would support a procedure that ensures the issues in an appeal are 

narrowed before the appeal hearing.  However, the Plan does not explain how 

this will be achieved. It would require considerably more engagement from the 

Secretary of State than is currently the case.  Both before the current pandemic 

and since, the Secretary of State’s administration of case and representation has 

often been the main factor frustrating narrowing of issues.  Since the advent of 

the Covid-19 pandemic the FTT has regularly issued directions requiring the 

provision of an appeal skeleton argument (‘ASA’) from the Appellant in 

advance, and a response to that ASA from the Secretary of State by a certain 

date. If the SSHD were to properly engage with this procedure then it may well 

enable issues to be narrowed before the hearing. Our experience in practice is 

that this has not happened. Nearly every ‘Respondent’s Review’ is instead a 

cursory, generic document that does not engage with any of the individual 

arguments advanced or case law and evidence cited in the ASA, but simply 

reiterates that the reasons for refusal are maintained (even where they are 

 
13 MS (Pakistan) v SSHD [2020] UKSC 9 at [11]-[15] 
14 MS (Pakistan) at [34]-[37]; DC (trafficking: protection/human rights appeals) Albania [2019] 
UKUT 351 (IAC) at [53] 
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demonstrably unsound).  By way of example, one of our members attended a 

protection appeal where, despite two Respondent’s Reviews, one of the central 

issues in the appeal (namely whether the Appellant had previously been granted 

refugee status) had not been addressed.  The Secretary of State’s Presenting 

Officer (‘PO’) then sought and was granted an adjournment to enable her to 

consider the issue but failed to do so in the time requested; when prompted, she 

simply reproduced a segment of her previous decision letter that did not deal 

with the issue in question, leading to further delay.  In other cases, the Secretary 

of State has responded to the ASA, including with reference to evidence 

provided by the Appellant, but then failed to provide her PO with that evidence, 

resulting in hearings being adjourned and judicial time being wasted. These 

illustrate the point that it is pointless to introduce processes for narrowing the 

issues and shortening hearings if the Secretary of State does not engage with 

them. 

 

7.18 Linked to this is the Plan’s proposal to ensure that ‘hearings will be shorter and 

more focused’ in order to ‘ensure better value for the taxpayer’ and ‘free up 

valuable time’.  While it is true that hearings are sometimes longer and less 

focused than necessary, our experience is that this is almost invariably due to 

the conduct of the PO.  POs regularly show a limited understanding of basic 

principles of advocacy or of the factual and legal issues in the case.  For example, 

they ask open-ended questions that simply result in the Appellant repeating the 

contents of their witness statements, instead of challenging them on the aspects 

of their evidence that are not accepted.  Their submissions are frequently 

extended unnecessarily by erroneous arguments on points of law that are 

settled and should not be controversial.  One example of this that we frequently 

encounter is in regards to entry clearance appeals by the adult children of 

former Gurkha soldiers.  The case law is clear that, if there is family life under 

Article 8(1) and the appellant has no adverse immigration history or criminal 

record, the decision is disproportionate and the appeal should be allowed.  

However, POs frequently fail to focus on the question of family life and instead 

devote extended periods to the possibility of the former Gurkha returning to 

Nepal – something that, in law, is simply irrelevant. 

 

7.19 We highlight the matters above to point out that, while we support in principle 

the proposal to narrow the issues in advance and make appeal hearings shorter 

and more focused, this will not be achieved unless there is a change in the 

SSHD’s attitude towards engaging with appeals, and in the conduct of many of 

her POs. This is likely to require the devotion of more resources to active appeal 

management, as well as an effective code of conduct for POs and more in-depth 

training. Currently, we believe that the majority of delays in progressing appeals 

are caused by the SSHD, not by appellants and their representatives. 
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7.20 We are concerned by the Plan’s reference to ‘preventing unmeritorious appeals 

that can be a way of preventing removal’.  As previously mentioned, it is only 

possible to appeal to the FTT from inside the UK if the SSHD herself recognises 

that the appeal is not bound to fail or has a realistic prospect of success.  An 

appeal can only be determined to be meritorious or unmeritorious after being 

heard by an independent judge appraised of the relevant evidence and law.  

Where a person has a right of appeal to an independent tribunal, it is dangerous 

to suggest that they should be prevented from exercising that right. 

 

Expedited Appeals from Detention 

 

7.21 We oppose the proposal to ‘reinstate an accelerated appeal process’ for 

detained appellants.  This is because no explanation has been given as to how 

the new process would differ from the former detained fast-track (‘DFT’) 

system, which was found to be ‘systemically unfair and unjust’ in both its 2005 

and 2014 iterations (see Lord Chancellor v Detention Action [2015] EWCA Civ 

840 at [49]; R (TN (Vietnam) and another) v SSHD and another [2017] EWHC 

59 (Admin)).  The DFT itself provided for cases to be adjourned or transferred 

out of the process but this was held by the Court of Appeal to be an insufficient 

safeguard (Detention Action at [42]-[45]) while the tight timescales were found 

to render it ‘impossible for there to be a fair hearing of appeals in a significant 

number of cases’ (Detention Action at [45]). 

 

7.22 The Plan does not explain how the proposed ‘accelerated appeal process’ will 

avoid the fundamental unfairness identified in the DFT, taking account of the 

complexity of asylum appeals and the particular challenges to legal 

representatives seeking instructions from detained clients. In the absence of 

any detail, we cannot support the proposal. 

 

Fixed Recoverable Costs and Wasted Cost Orders 

 

7.23 We support the proposal for a presumption in favour of costs orders for parties 

failing to comply with directions, provided that this applies equally to the 

SSHD.  (This would require the proposal to be modified from wasted costs 

orders to costs orders, since the former only apply to representatives and 

therefore not to the SSHD, who is treated as a litigant in person in the FTT and 

UT.)   In our experience, the delays and expenses due to failure to comply with 

directions are more commonly caused by the SSHD than by appellants or their 

representatives, and this is the mischief towards which reform should be 

directed.  It is common for appeals to be adjourned with directions that the 

SSHD set out her position on a certain issue, or consider certain evidence or 

submissions, only for her to have made no attempt to do so by the time the case 

is next listed.  This appears to arise from the fact that, commonly, no PO looks 

at the papers in an appeal between one listing and the next. 
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7.24 If the proposed presumption were introduced, the FTT or UT would need to 

ensure that costs were only ordered where the non-paying party could be shown 

to have incurred them. It is unclear how ‘the court’s costs’ could be quantified 

and we therefore do not support the extension of the proposal to cover this head. 

It is also unexplained why the SSHD considers it appropriate to introduce a 

mechanism to ‘cover the court’s costs’ in immigration and asylum proceedings 

when there is no equivalent provision in other jurisdictions. 

 

7.25 We do not support the proposal for a presumption in favour of costs orders 

where a party or their representative has ‘promot[ed] a case that is bound to 

fail’.  Firstly, a case carrying an in-country right of appeal (which constitutes the 

vast majority of appeals to the FTT) will, by definition, not be bound to fail, 

since otherwise the claim would have been certified as clearly unfounded or, if 

made in further submissions, not recognised as a fresh claim.  A party should 

not be penalised for pursuing an appeal in circumstances where the SSHD has 

herself acknowledged that there is a realistic prospect of success.  Secondly, it 

is wrong in principle for an individual to be penalised for exercising their 

statutory right of appeal to an independent tribunal.  Introducing such a process 

risks creating a chilling effect and deterring individuals from subjecting the 

Secretary of State’s decisions to proper scrutiny. 

 

7.26 In addition we note that the Secretary of State loses approximately half of the 

appeals she chooses to create by her decisions.  Many of those are themselves 

so poor that they are ‘bound to fail’.  Any costs provision would in fairness have 

to apply both ways, that is, to require payment in equivalent circumstances by 

the Secretary of State. 

 

7.27 We note that the NPI paper suggests introducing the presumption of a costs 

order in respect of other ‘specified events or behaviours’. In the absence of an 

explanation as to what those events or behaviours are, we are unable to support 

this proposal. 

 

Expert Evidence for Court Proceedings 

 

7.28 We do not support the proposal to introduce ‘a new system for creating a panel 

of pre-approved experts… or require experts to be jointly agreed by the parties’.   

Firstly, we wholly reject the insinuation that many or all of the experts currently 

relied on by appellants are not independent.  The suggestion that experts are 

‘used to produce evidence to corroborate the claimant’s case’ implies that they 

produce positive reports to order.  There is no basis for such an assertion.  All 

expert witnesses have clearly defined duties to the court, which include 

requirements to be ‘objective and unbiased’ and to consider all material facts, 

including those that detract from their expert opinion (MOJ and others (Return 
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to Mogadishu) Somalia CG [2014] UKUT 00442 (IAC) at [23]-[27]).  They are 

required to set out their qualifications and relevant experience.  Where there is 

reason to suppose that they have breached their duties, the Secretary of State is 

able to raise this in submissions, and the FTT or UT can choose to place little or 

no weight on their findings.  

 

7.29 If, as the Plan claims, only ‘a very small number’ of experts ‘act in a high 

proportion of cases’, this is likely to be because they have particularly specialist 

and uncommon expertise and experience in the field rather than because they 

have been cherrypicked to be favourable to appellants.  For example, clinicians 

working for the Helen Bamber Foundation and for Freedom From Torture’s 

Medical Foundation, are recognised as having particular expertise in the 

examination of torture victims (Asylum Policy Instruction: Medico-legal 

reports from the Helen Bamber Foundation and the Medical Foundation 

Medico-Legal Report Service, version 4.0 (July 2015), at 3.1), while there may 

only be a small number of academics with the appropriate level of knowledge to 

comment on humanitarian and security conditions in a particular country. 

 

7.30 Secondly, the proposal for ‘pre-approved experts’ raises the question of who 

will be responsible for approving those on the panel.  If it is the SSHD, or any 

other government department, then the panel members cannot be said to be 

truly ‘independent’.  The same applies if those approving them are themselves 

appointed by the SSHD.  Given the potentially infinite number of issues that 

might be relevant to an immigration or asylum claim, it is undesirable to limit 

the available experts; they may not always have the expertise needed for a 

particular case.  This would not provide the FTT or UT with ‘the best available 

information’ as the Plan claims to want. 

 

7.31 Thirdly, it is questionable whether creating a panel would in fact achieve the 

SSHD’s goal of ‘a quicker… system of expert evidence’. If a limited number of 

experts are tasked with reporting on all immigration and asylum appeals, their 

increased workload may lead to more, not fewer, delays. 

 

7.32 Fourthly, there is currently nothing preventing the SSHD instructing her own 

expert if she wishes to have greater confidence in the quality of expert evidence 

considered.  The Plan does not explain why she would prefer to introduce a 

‘panel of pre-approved experts’, or have jointly agreed experts, rather than to 

take this much simpler step. 
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7.33 Our answers are as follows: 

 

Q26 ‘not at all effective’ 

Q27 ‘not at all effective’ 

Q28 ‘not at all effective’ 

Q29 ‘not at all effective’ 

Q30 ‘not at all effective’ 

Q31 ‘not at all effective’ 
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Chapter 8: addressing Chapter 6 of the NPI paper (‘Supporting Victims of 

Modern Slavery’) (and Questionnaire Q31-32) 

 
Matters related to Q31 

 

8.1 The members of 36 Immigration welcome the promise of a system which 

identifies victims of modern slavery quickly and provides them with effective 

support.  However, this should not be at the expense of good decision making 

in relation to this vulnerable group of individuals. 

 

8.2 We agree that an efficient and effective system is vital for the United Kingdom 

to meet its obligations to take into account the international requirements set 

out in the Council of Europe Convention on Action against Trafficking in 

Human Beings (‘ECAT’) as stated in the explanatory notes of the Modern 

Slavery Act 2015 (EOG v SSHD [2020] EWHC 3310 (Admin) §2). 

 

8.3 It is not possible to provide a simple answer to how effective we believe the 

proposed measures to be.  There are a number of propositions, which we believe 

have the potential to result in both positive and negative outcomes.  We address 

these below in response to question 32.  

 

Matters related to Q32 

  

8.4 The members of 36 Immigration have identified possible improvements and 

challenges to the current proposals set out in the NPI.  We will address each 

proposal in turn.  However, firstly, it is important to address some of the 

language utilised in this chapter, and some of the assumptions made that 

appear to be unsupported by data.  

 

8.5 It is asserted in Chapter 6 that: over recent years we have seen an alarming 

increase in the number of illegal migrants, including Foreign National 

Offenders (FNOs) and those who pose a national security risk to our country, 

seeking modern slavery referrals – enabling them to avoid immigration 

detention and frustrate removal from out country [p.31].  This is problematic 

for a number of reasons: 

 

i. This sentence assumes a common meaning of an ‘illegal migrant’ 

that is shared by all.  This is not the case, and the meaning is not 

clear in this context; and 

 

ii. There appears to be an assumption that people who are illegal 

migrants, FNOs, or who pose a national security threat do not 

have a genuine claim to be a victim of modern slavery (because of 

the suggestion that they are making a vexatious claim to avoid 
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detention and removal).  However, there is no data to support any 

assertion that these categories of people are less likely to have a 

genuine claim as a victim of modern slavery.  

 

8.6 The NPI paper suggests that there has been a rise in the ‘abuse’ of the NRM, 

however, the term abuse of the system is problematic.   Does it just refer to 

claims that are found not to meet the reasonable ground test? 

 

8.7 Furthermore, any assertion about abuse is not supported by any data. No 

evidence is provided to show that the rise in the number of referrals has led to 

a disproportionate rise in claims without merit.  Indeed, the Home Office’s own 

data states that 89% of people in detention who were referred into the NRM 

received a positive Reasonable Grounds (‘RG’) decision.  This does not suggest 

an abuse of the system. 

 

8.8 It should also be taken into consideration that being detained may be the first 

time that someone has had access to legal advice.  Victims do not necessarily 

identify themselves as such, and it is the legal advisor who is able to identify 

indicators of modern slavery. 

 

8.9 This chapter also asserts that: [m]ore recently, child rapists, people who pose 

a threat to national security and illegal migrants who have travelled to the UK 

from safe countries have sought modern slavery referral, which have 

prevented and delayed their removal or deportation [p.31].  This appears to be 

a wild assertion, unsupported by data, and including very problematic 

language.  The term ‘child rapist’ in this context is inflammatory and suggests 

that there is some equivalence between serious sexual offenders and ‘illegal 

migrants’ (which there is not).  

 

8.10 The proposed training for First Responders (‘FR’): the focus of this training is 

unclear.  From the wording of the proposal, there seems to be a suggestion that 

FRs are currently referring people to the NRM when alternative support 

services would be more appropriate.  The aim of this training should not be to 

reduce the number of people referred into the NRM, but rather to improve the 

knowledge and capacity of FRs. 

 

8.11 Any new training should be devised together with FR agencies, who already 

possess considerable expertise in this area.  

 

8.12 Public Order Grounds Exemption: It is unclear why a lack of definition of 

public order grounds has inhibited deployment of this exemption in the United 

Kingdom.  A definition of what constitutes public order grounds seems 

unnecessary, and the proposed definition is too restrictive.  
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8.13 The suggested clarification is that those who have been sentenced to 12 months 

or more can be denied access to the NRM and the associated protections (even 

if there are reasonable grounds to suspect that they are a victim of modern 

slavery).  The length of a sentence does not necessarily bear any connection to 

a person’s risk to public order.  This would exclude a number of people whose 

crimes cannot be said to be a threat to public order. 

 

8.14 The proposal also fails to recognise that victims of modern slavery are victims 

rather than criminals.  Offences committed may be as a result of someone being 

a victim of modern slavery.  Whether this is as a direct result of the modern 

slavery, because of the vulnerable position that they find themselves in, or as a 

result of the trauma that they have faced.  Therefore, a bar of this kind would 

result in a real risk that genuine victims are excluded without proper 

justification.  

 

8.15 The NIP raises concerns about the length of time that someone referred into the 

National Referral Mechanism (NRM) is supported for, and how often they are 

released from detention.  However, this length of time is caused by the delay in 

decision making by the Competent Authority, not by any actions of the potential 

victim of modern slavery.  It continues to take on average 462 days to reach a 

conclusive grounds decision (EOG §26).  It is difficult to see how detention 

could be lawful under established principles whilst people are awaiting this 

length of time for a conclusive grounds decision. 

 

8.16 The Modern Slavery: Statutory Guidance for England and Wales (under s49 of 

the Modern Slavery Act 2015) and Non-Statutory Guidance for Scotland and 

Northern Ireland15 already allows for the Recovery Period not to be observed 

where grounds of public order prevent it (§8.20).  Nor does a positive 

Reasonable Grounds decision require an individual to be released from 

detention where there are reasons of public order not to do so (§15.30). 

 

8.17 The government is already seeking to downgrade statutory guidance under the 

Modern Slavery Act 2015 for potential victims of modern slavery in detention.16  

The current protection against detention for victims of modern slavery (on the 

grounds of public order) will be removed from guidance.  Victims of modern 

slavery will be considered under the same guidance as for all adults at risk.  This 

fails to recognise that victims of modern slavery often have a negative 

immigration history caused by their experience of modern slavery. 

 

 
15 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file
/974794/March_2021_-_Modern_Slavery_Statutory_Guidance__EW__Non-
Statutory_Guidance__SNI__v2.1_.pdf  
16 https://committees.parliament.uk/publications/5150/documents/50839/default/ p.9-12 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/974794/March_2021_-_Modern_Slavery_Statutory_Guidance__EW__Non-Statutory_Guidance__SNI__v2.1_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/974794/March_2021_-_Modern_Slavery_Statutory_Guidance__EW__Non-Statutory_Guidance__SNI__v2.1_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/974794/March_2021_-_Modern_Slavery_Statutory_Guidance__EW__Non-Statutory_Guidance__SNI__v2.1_.pdf
https://committees.parliament.uk/publications/5150/documents/50839/default/
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8.18 The focus on the support that the government has to provide and the release 

from detention ignores the harm caused to people by these delays in decision 

making. R (otao O & anor) v SSHD [2019] EWHC 148 (Admin) sets out expert 

evidence from Professor Cornelius Katona, a highly experienced psychiatrist 

[§51-53].  In summary, Professor Katona states that victims having access to 

support is not sufficient for them to recover because without stability it is much 

more difficult for them to fully engage in trauma-focused work.  Therefore, an 

investment of resources to ensure that good decisions are made more quickly 

would help the government to meet its obligations under ECAT. 

 

8.19 The solution to this seems to be investing more resources in making conclusive 

grounds decisions more quickly.  This would in turn save money, because there 

would be less time providing support to the applicants and defending bail 

applications.  It would also shorten the time that vulnerable victims have to live 

in limbo awaiting a decision on their cases. 

 

8.20 A new Reasonable Grounds Test and Credibility: the proposed change is from 

reasonable grounds to believe that a person may be a victim to reasonable 

grounds to believe that a person is a victim.  This proposal does not appear to 

be a clarification of the reasonable grounds test, but rather raising the threshold 

to meet the test.  

 

8.21 Raising the test risks that some victims are not accepted as having reasonable 

grounds because they are not able to articulate their case well enough or provide 

sufficient evidence.  Therefore, the most vulnerable could go unidentified and 

unprotected.  

 

8.22 Rather than clarifying the test, it appears to be designed to reduce the number 

of people receiving a reasonable grounds decision and accessing the recovery 

and reflection period. 

 

8.23 Any change to the reasonable grounds test needs to be widely and openly 

consulted upon. 

 

8.24 Providing Victims of Modern Slavery with Increased Support: the proposal to 

legislate for the protection of victims of trafficking too narrowly defines the 

support that should be available to victims of modern slavery. 

 

8.25 Firstly, the clarification by Parliament of our international obligations to 

victims in UK law should not be restrictive and must comply with our 

obligations under ECAT.  Any clarification in legislation should be consulted 

upon widely in order to ensure that it is fair and effective for victims. 
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8.26 Secondly, the support should not be restricted to those who have received a 

Conclusive Grounds decision.   EOG v SSHD [2020] EWHC 3310 (Admin) was 

a claim that successfully challenged the Home Office policy which failed to 

provide any route to leave to remain or a right to work for potential victims of 

trafficking who are referred into the NRM.  

 

8.27 As recognized in this chapter, there are significant delays in the NRM decision 

making process.  This means that whilst someone referred into the NRM cannot 

be removed, they also have no leave to remain (so are unable to study or work).  

As set out above, this impedes their recovery and potentially puts them at risk 

of re-exploitation.  

 

8.28 By granting leave to remain to those with a positive reasonable grounds 

decision, this would implement the obligation under Article 10.2 of ECAT.  

 

8.29 Thirdly, it is necessary to provide support for children that meets the standards 

set out at Article 14(2) ECAT.  

 

8.30 Strengthening the criminal justice system’s response to modern slavery could 

be positive if this focuses on assisting victims.  It is positive that there is an 

emphasis on ensuring victims receive the support that they need to engage in 

the criminal justice system.  

 

8.31 However, any response must ensure that asylum seekers arriving in the United 

Kingdom by boat are not criminalized.  The National Crime Agency confirmed 

that it had received intelligence that people-smugglers have exploited 

vulnerable migrants in northern France to facilitate Channel crossings.17 

 

8.32 There is a lack of ‘safe’ routes into the United Kingdom for people seeking to 

claim asylum.  Therefore, people are forced to enter the United Kingdom 

without leave to enter.  Therefore, there must be a proportionate response to 

this.  

 

8.33 Criminalising those who have steered boats risks prosecuting those who are 

victims themselves and/or who are fleeing persecution.  There must be 

safeguards in place to protect those who are pursuing their legal right to claim 

asylum from being treated as people smugglers. 

 

8.34 Any legislation to strengthen the criminal justice system’s response should be 

widely consulted upon to ensure that it is a fair and proportionate response that 

does not criminalise people for seeking asylum.  

 

 
17 https://www.independent.co.uk/news/uk/home-news/channel-crossings-smugglers-migrants-
asylum-seekers-forced-labour-b714733.html  

https://www.independent.co.uk/news/uk/home-news/channel-crossings-smugglers-migrants-asylum-seekers-forced-labour-b714733.html
https://www.independent.co.uk/news/uk/home-news/channel-crossings-smugglers-migrants-asylum-seekers-forced-labour-b714733.html
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8.35 Our answers to the questions posed are set out above in narrative form, as 

appears to be necessary for a coherent response.  As to the questions 

therefore: 

 

Q32 Our answer is set out in the text above. 

Q33 Our answer is set out in the text above. 
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Chapter 9: addressing Chapter 7 of the NPI paper (‘Disrupting Criminal 

Networks behind People Smuggling’) (and Questionnaire Q33-37) 
 

9.1 As we have noted repeatedly, the NPI paper appears based on a fundamental 

error in assuming there to be a dichotomy between those claiming asylum 

ultimately found to have a good case for protection, on the one hand, and those 

entering illegally (see in particular Chapters 2 and 7 above).  Further, 

constraints risk enlarging the market for criminal people smugglers, rather 

than reducing it.  Further, the expressed desire to target criminal networks 

frequently seems a cynical mask for a different priority, of reducing the ability 

of human beings in need of asylum or human rights related protection, to seek 

it from the United Kingdom.  The members of 36 Immigration believe the 

proposals set out in Chapter 7 should not be implemented.  The only way in 

which they could be improved is by being abandoned. 

 

9.2 Article 31(1) Refugee Convention sets out that states shall not impose penalties 

on account of illegal entry for those ‘coming directly’ from somewhere their life 

or freedom is threatened [highlighting added]: 

 

Article 31 Refugees Unlawfully in the Country of Refuge 

 

1.  The Contracting States shall not impose penalties, on account 
of their illegal entry or presence, on refugees who, coming directly from 
a territory where their life or freedom was threatened in the sense of 
article 1, enter or are present in their territory without authorization, 
provided they present themselves without delay to the authorities and 
show good cause for their illegal entry or presence.  
 
2.  The Contracting States shall not apply to the movements of such 
refugees restrictions other than those which are necessary and such 
restrictions shall only be applied until their status in the country is 
regularized or they obtain admission into another country. The 
Contracting States shall allow such refugees a reasonable period and 
all the necessary facilities to obtain admission into another country. 

 

9.3 The proposals in Chapter 7 run directly contrary to the letter and spirit of 

Article 31.  In R v Uxbridge Magistrates Court ex p Adimi [2001] QB 667, the 

Divisional Court identified a duty of the Home Secretary to: 

 

…recognise the true reach of article 31 and put in place procedures to 
ensure that those entitled to its protection are not prosecuted, at any 
rate to conviction, for offences committed in their quest for refugee 
status.  

 

9.4 The proposal to implement ‘tougher criminal offences for those attempting to 

enter the UK illegally’ is not supported by any or adequate detail.  It is hard to 
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comment in any real substance save to observe that such proposals are in 

marked contrast to the humanitarian duty and obligation on the UK to support 

rather than penalise those fleeing persecution. 

 

9.5 The proposals to raise the penalty for illegal entry and facilitating illegal 

immigration are disproportionate, and contrary to Article 31 of the Refugee 

Convention.  The proposal that someone with a well founded fear of 

persecution, who holds their hand on the tiller of a small boat whist seeking 

asylum, and thereby faces life imprisonment, is draconian in the extreme. 

 
9.6 It is not and should not be a crime to claim asylum.  This has been made clear 

by the Executive when the Nationality Immigration and Asylum Bill was being 

debated.  Lord Filkin as the parliamentary Under-Secretary of State for the 

Home Office and Government spokesperson in the Committee Stage of the bill 

in the Lords made clear in 2002 that, where someone comes to the UK, meets 

with an immigration officer and claims asylum, they are not at that point in 

breach of immigration laws [highlighting added]: 

 

“An illegal entrant has, by definition, entered illegally and committed 

an offence. That is self-evident. But a lawful asylum seeker may claim 

entry in safety at a point of arrival. At that point, he will not yet have 

entered until he passes through control. Therefore, the strict answer is 

that a person who has arrived in this country, wants to claim 

asylum and, at the point where he meets with the immigration 

officer, claims asylum is not at that point in breach of 

immigration laws.” [23 July 2002, column 267] 

 
9.7 The proposed increase in carrier sanctions, penalties and measures appear to 

represent a direct attack on the ability of those with a well-founded fear, to seek 

refuge.  As addressed in the Foreword, if as the current Home Secretary has said 

her parents came to the United Kingdom in the 1960s to seek refuge from 

persecution in East Africa, these would be aimed at persons in the same 

situation today.  It is hard to see how the proposals in Chapter 7 do anything to 

promote the proclaimed ‘pride in fulfilling our moral responsibility to support 

refugees fleeing peril around the world.’ 

 

9.8 Our answers to the questions posed are set out above in narrative form, as 

appears to be necessary for a coherent response.  As to the questions: 

 

Q33(1) ‘not at all effective’ 

Q33(2) ‘not at all effective’ 

Q33(3) ‘not at all effective’ 

Q33(4) ‘not at all effective’ 

Q33(5) ‘not at all effective’ 
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Q33(6) ‘not at all effective’ 

Q34  ‘don’t know’ 

Q35  ‘don’t know’ 

Q36  ‘don’t know’ 

Q37 Our answer is set out in the text above. 

 

  



38 
 

 

 

Chapter 10: addressing Chapter 8 of the NPI paper (‘Enforcing removals 

including Foreign National Offenders’) (and Questionnaire Q33-37) 

 

10.1 The members of 36 Immigration have addressed specific proposals in turn. 

 

Proposal: Consult with Local Authority partners and stakeholders on implementing 

the provisions of the Immigration Act 2016 to remove support from failed asylum-

seeking families who have no right to remain in the UK  

 

10.2 We are deeply troubled by the inclusion of plans to remove asylum support 

within a chapter of the plan dealing with Foreign National Offenders.   We fear 

that this reflects a deliberate, cynical, unjustifiable and dangerous attempt to 

conflate those migrants who have been found not to qualify for refuge in this 

country with those who have been found to have committed criminal offences. 

 

10.3 With regard to the substance of the proposal, we endorse the observations and 

concerns advanced by the Immigration Law Practitioners Association in its 

response to this consultation. 

 

Proposal: Consider whether to more carefully control visa availability where a 

country does not co‐operate with receiving their own nationals who have no right to 

be in the UK  

 

10.4 The policy statement does not particularise this proposal other than to set it out 

in the vague terms set out above.  We do however wish to register our concern 

that any blanket policy of restricting entry to citizens of countries whose 

governments have been deemed to have failed to co-operate with the UK 

government may serve to separate families. This has the potential to constitute 

a disproportionate interference not only with the family lives not only of foreign 

nationals but of British citizens.  

 

Proposal: Increase the early removal provision for Foreign National Offenders who 

leave the UK from 9 months to 12 months to encourage departure and also add a new 

‘stop the clock’ provision so that they must complete their sentence if they return. This 

would be in addition to any sentence for returning in breach of a deportation order  

 

10.5 This proposal is apparently directed at those detained under immigration 

powers. We are concerned that people may agree to early removal without 

having been given legal advice and therefore without knowing the merits of any 

appeal against their deportation. We wish to emphasise that those targeted by 

this proposal are able to seek relevant legal advice before they are required to 

make such a decision.  Our concerns are fortified by the recent judgment given 
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in R (SM) v Lord Chancellor [2021] EWHC 418 (Admin) which identified an 

unlawful failure to ensure the access to legal aid advice to those detained under 

immigration powers in prison. 

 

Proposal: Amend the list of factors for consideration of granting bail and the 

conditions of bail  

 

10.6 We regard “non-compliance with proper immigration processes (without good 

reason)” to be a factor of obvious significance to an immigration judge’s 

determination of the question of whether or not to grant bail. We are therefore 

unable to see the purpose of this proposal. Given the frequent reliance by the 

Home Office upon bail summaries which contain un-corroborated assertions of 

non-compliance we note with concern the increased potential for prolonged 

detention founded upon unsubstantiated allegation. 

 

Place in statute a single, standardised minimum notice period for migrants to access 

justice prior to removal and confirm in statute that notice need not be re-issued 

following a previous failed removal, for example where the person has physically 

disrupted their removal.  

 

10.7 We are troubled by the vague nature of this proposal. Crucially the proposal 

does not elaborate upon what is meant by the term ‘notice’. It is therefore 

unclear whether it refers, for example, to the notice of a person’s liability to 

removal or the notice of window of time in which the person is to be removed. 

 

10.8 We note the well-established common law duty, in public law, that entitles a 

person to an individual notice of any decision which has a direct adverse impact 

on his or her rights or interests. Per Lord Steyn, at [26], in R (Anufrijeva) v 

SSHD [2003] UKHL 36; [2004] 1 AC 604: 

 
26.     The arguments for the Home Secretary ignore fundamental 
principles of our law. Notice of a decision is required before it can have 
the character of a determination with legal effect because the individual 
concerned must be in a position to challenge the decision in the courts if 
he or she wishes to do so. This is not a technical rule. It is simply an 
application of the right of access to justice. That is a fundamental and 
constitutional principle of our legal system: Raymond v Honey [1983] 
1 AC 1, 10G per Lord Wilberforce; R v Secretary of State for the Home 
Department, Ex p Leech, [1994] QB 198, 209D; R v Secretary of State 
for the Home Department, Ex p Simms [2000] 2 AC 115. 

 
10.9 We are very concerned that the proposal in fact seeks to reconstruct something 

resembling the process found to be unlawful in R (otao FB (Afghanistan) & 

Anor v SSHD [2020] EWCA Civ 1338.  Indeed, there is nothing within the 

wording of the proposal to suggest how, or even if, it materially differs from that 

system. 

https://www.bailii.org/uk/cases/UKHL/2003/36.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2003/36.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1981/8.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1981/8.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/1993/12.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1999/33.html
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10.10 When considering ability to access legal advice, a relevant consideration when 

determining the relevant period that must be allowed will be the lack of resource 

in the sector.  We refer the consultation to [92] and [94] of the FB decision: 

 

[92] The right of access to justice means, of course, not merely 

theoretical but effective access in the real world (UNISON at [85] and 

[93]): it has thus been said that "the accessibility of a remedy in 

practice is decisive when assessing its effectiveness" (MSS v Belgium 

and Greece (European Court of Human Rights ("ECtHR") Application 

No 30696/09) (2011) 53 EHRR 2 at [318], emphasis added). This means 

that a person must not only have the right to access the court in the 

direct sense, but also the right to access legal advice if, without such 

advice, access to justice would be compromised (R (Daly) v Secretary of 

State for the Home Department [2001] UKHL 26; [2001] 2 AC 532 at 

[5] per Lord Bingham of Cornhill; and MSS at [319]). For these rights 

to be effective, as the common law requires them to be, an individual 

must be allowed sufficient time to take and act on legal advice. 

 
[94] Even closer to this case, in the 2010 Medical Justice case at [43], 
Silber J said that effective legal advice and assistance requires sufficient 
time to be given between service of notice of a decision by the Secretary 
of State which puts the individual at risk of removal (in that case, notice 
of removal directions) and removal itself:  
"... to find and instruct a lawyer who:  
(i) is ready to provide legal advice in the limited time available 

prior to removal, which might also entail ensuring that the 
provider of the advice would be paid;  

(ii) (ii) is willing and able to provide legal advice under the seal of 
professional privilege in the limited time available prior to 
removal which might also entail being able to find and locate all 
relevant documents; and  

(iii) (if appropriate) would after providing the relevant advice be 
ready, willing and able in the limited time available prior to 
removal to challenge the removal directions." (emphasis in the 
original)  

On appeal, upholding Silber J, Sullivan LJ said (the 2010 Medical 
Justice case (CA) at [19]): "I refer to 'effective' legal advice and 
assistance because the mere availability of legal advice and assistance 
is of no practical value if the time scale for removal is so short that it 
does not enable a lawyer to take instructions from the person who is to 
be removed and, if appropriate, to challenge the lawfulness of the 
removal directions before they take effect."  

 
10.11 The members of 36 Immigration stress that the provision of legal advice must 

be ‘effective’ in so far as enabling instructions to be taken from the person facing 

removal and allowing, where appropriate, for the lawfulness of the removal to 

challenge it happens.   

https://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/ECHR/2011/108.html
https://www.bailii.org/uk/cases/UKHL/2001/26.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2001/26.html
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10.12 Our answers to the questions raised in the NPI paper are set out above in 

narrative form, as appears to be necessary for a coherent response.  As to the 

questions, our answers are as follows: 

 

Q38(1) ‘not at all effective’ 

Q38(2) ‘not at all effective’ 

Q38(3) ‘not at all effective’ 

Q38(4) ‘not at all effective’ 

Q38(5) ‘not at all effective’ 

Q39  ‘disagree’- we disagree as the proposal is redundant, this 

factor being taken into account in the bail context as a 

matter of common sense and natural justice, as well as 

current guidance 

Q40   This question cannot be intelligibly answered in its 

present form as it depends on variables including personal 

factors and availability of legal assistance 

Q41  Our answer is set out in the text above. 

 
 

 


