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Welcome to the 36 Crime Criminal  
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Christopher Donnellan Q.C. 
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The areas of law in this edition cover an interesting spectrum of recent developments in Criminal 

Law, Consumer Law, CyberCrime and Extradition. Catherine Rose addresses the “cliff edge” of 

age-change for the sentencing of youth offenders; Dharmendra Toor opens a window into the 

world of cryptocurrency, and the challenge imposed in tracing assets; Nadeem Holland provides 

an update on the Court of Appeal’s approach to recent appeals on POCA Confiscation; Nadia  

Silver looks at a fascinating development in the application of the Consumer Rights Act 2015 and 

the exercise of the gatekeeper power of the Competition Appeal Tribunal; Saoirse Townshend 

comments on an interesting question on the authority to issue European Arrest Warrants; and, 

finally, Mary Prior Q.C. brings us up to date with a summary of recent significant cases in the 

Crime Bulletin. I am grateful to all our contributors and we hope that you find something of      

interest, and of practical use in your area of practice.  
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In a series of recent cases, the Court of Appeal has 
considered the sentencing of offenders aged 18-20. It 
has confirmed that 18 is not a “cliff edge”, that youth 
and immaturity remain powerful mitigating factors for 
young adults and that factors from the Definitive 
Guideline on Sentencing Children and Young People 
(“the Guidelines”) can still be considered by the sen-
tencing court. 

 

The Guidelines  

The Guidelines emphasise that the focus of the youth 
justice system is on rehabilitation and the prevention 
of further offending. They require the court to be child
-focused and individualistic, and to have regard to the 
welfare of the child. They declare that custodial sen-
tences should always be a measure of last resort. They 
highlight factors that may diminish a child’s culpabil-
ity, for example: immaturity, inexperience, emotional 
volatility and negative influences. They remind the 
court that looked after and BAME children are over-
represented in the criminal justice system and invite 
the court to consider the myriad factors present in a 
child’s background which might explain their offend-
ing behaviour, including their vulnerabilities, family life 
and experiences of discrimination. Altogether, they 
present a more nuanced approach to sentencing than 
the framework for adults.  

 

The court is required to consider the Guidelines when 
sentencing offenders who were under 18 at the time 
of their guilty plea or conviction. If an offender pleads 
guilty/is convicted at 17 but turns 18 before sentence, 
the Guidelines still apply (R v Danga (Harbeer Singh) 
[1992] QB 476; R v Obasi (Dennis) [2014] EWCA Crim 
581). If an offender commits an offence at 17 but 
turns 18 before guilty plea/conviction, they cannot 
receive a youth sentence but the court will take as a 
starting point the sentence likely to have been im-
posed on the date on which the offence was commit-

ted (R v Ghafoor [2002] EWCA Crim 1857; the Guide-
lines para. 6.2) and will therefore still consider the 
Guidelines. Defendants aged 18 or over at the time of 
the offence, however, fall to be sentenced as adults 
and have not historically benefited from the approach 
of the Guidelines. This, however, is changing.  

 

Recent Cases 

In R v Clarke, Andrews and Thompson [2018] EWCA 
Crim 185, the defendants were aged 18, 17 and 19 
respectively when they committed a number of seri-
ous offences including kidnapping, blackmail, posses-
sion of an offensive weapon and perverting the course 
of justice. Clarke and Thompson were each sentenced 
to 7 years and Andrews to 5½ years. Both the Attor-
ney General and Andrews submitted that his sentence 
should have been significantly lower than his co-
defendants’ to reflect the fact that he was the only 
one under 18 at the time of the offences. The Court of 
Appeal rejected that submission, the Lord Chief Jus-
tice stating at [5]: 

 

“Reaching the age of 18 has many legal consequenc-
es, but it does not present a cliff edge for the purpos-
es of sentencing. So much has long been clear […] Full 
maturity and all the attributes of adulthood are not 
magically conferred on young people on their 18th 
birthdays. Experience of life reflected in scientific re-
search […] is that young people continue to mature, 
albeit at different rates, for some time beyond their 
18th birthdays. The youth and maturity of an offender 
will be factors that inform any sentencing decision, 
even if an offender has passed his or her 18th birth-
day.”  

 

That paragraph was noted in R v Balogun [2018] EW-
CA Crim 2933, in which the appellant received an ex-
tended determinate  sentence  of  29  years  (custodial 
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term 21 years; extension period 8 years) in relation to 
seven offences of rape and one of distributing offensive 
photographs of a child. All of the offences were commit-
ted when the appellant was 18. Affirming the principle 
from Clarke, Holroyd LJ stated at [41]: 

 

“[T]he fact that the appellant had attained the age of 18 
before he committed the offences does not of itself 
mean that the factors relevant to the sentencing of a 
young offender had necessarily ceased to have any rele-
vance. He had not been invested overnight with all the 
understanding and self-control of a fully mature adult”. 

 

Significantly, the Balogun judgment also refers at [37] to 
para. 6.46 of the Guidelines, which invites the court sen-
tencing a youth to impose a sentence of half to two 
thirds of that which it would give to an adult offender. 
Even though Mr Balogun was 18 at the time of the of-
fence, the Court of Appeal considered the reduction rec-
ommended in the Guidelines and concluded that the 
sentencing judge must have had in mind a sentence sig-
nificantly higher than 21 years’ detention, before reduc-
ing it on account of the appellant’s age and maturity. 
Because a significantly higher total sentence for a ma-
ture adult would have been excessive, they reduced the 
custodial term to 18 years.  

 

In R v Daniels [2019] EWCA Crim 196, the offender 
pleaded guilty to causing death by dangerous driving 
and two offences of causing serious injury by dangerous 
driving. He was 20 at the time of the offences. The Lord 
Chief Justice stated at [31] that children and young peo-
ple receive significant reductions in sentence “because 
their culpability is lower on account of their lack of de-
velopment and maturity”. Referring to the developmen-
tal and maturity factors set out in para. 1.5 of the Guide-
lines (many of which are set out in this article, under the 
heading of “The Guidelines”, above), the LCJ went on at 
[32] to confirm that they can apply to young adults as 
well: 

 

“The absence of a “cliff edge” (as referred to in Clarke) is 
an important factor when sentencing those over 18 years 
of age but who are not fully mature. The guideline to 
which we have just referred does not apply in such cases, 
but the factors quoted from paragraph 1.5 can weigh in 
considering the appropriate sentence in cases involving 
young adults who are not fully mature.” 

 

Conclusion  

When a young adult is being sentenced, practitioners 
should remind the court that turning 18 is not a “cliff 
edge” and that youth and immaturity are mitigating fac-
tors for young adults as well as under-18s. Although the 
Guidelines do not strictly apply in such cases, their con-
tent can be considered by the sentencing court. The 
Court of Appeal has expressly stated as such in relation 
to the mitigating factors and significant reductions in 
sentence suggested by the Guidelines. By extension, 
there is scope for arguing that the broader approach of 
the Guidelines should be adopted; an approach which is 
individualistic, which focusses on rehabilitation and the 
prevention of further offending, which has regard to the 
welfare of the offender and which considers custody to 
be a measure of last resort.  
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What is It? 

Cryptocurrency (or crypto-assets) is a system of digital 
money, created and stored electronically on the 
blockchain. The system uses cryptography for security. 
Crypto-assets (purchased as coins/tokens) are readily 
available for the modern-day consumer to buy over 
the internet. 

The blockchain is the platform on which this new 
money is stored and used. It keeps a record of all 
transactions that take place across a peer-to-peer net-
work1. To this end, it ensures transparency. Crucially, 
the technology allows users to transfer assets (e.g. 
cryptocurrency) across the internet without the need 
for a centralised third party (e.g. the Bank of England). 
The lack of any centralised authority is one of the ma-
jor differences between conventional money and 
cryptocurrency. 

 

Potential Crimes 

Techniques to launder cryptocurrencies differ from 
those used in conventional money laundering. How-
ever, the overall process can be aligned to the same 
three stages. 

1. Placement 

The first stage involves obtaining a cryptocurrency 
and creating a wallet to hold the asset(s), similar to a 
bank account. Cryptocurrencies can be obtained 
through various ‘exchanges’. Some employ due dili-
gence measures (AML/KYC), however, the extent to 
which this is performed is largely unclear.  

2. Layering 

The next stage is designed to obfuscate the tracing 
process of funds, thus causing problems with any 
criminal investigation. This can be achieved by simply 
transferring small crypto funds from one wallet to an-
other or converting them into one of several crypto-
currencies2. However, more sophisticated criminals  

 

 

split the specific cryptocurrency into small fractions, 
commonly known as ‘micro-laundering’ or swapping 
the asset around at high speed, commonly known as 
‘atomic swaps’.  

3. Integration  

The final stage is the return and use of the funds. Here 
the cryptocurrency can be converted into convention-
al/fiat currency or used directly to purchase goods in 
cryptocurrency.  

The anonymity afforded by cryptocurrency can facili-
tate further criminality. Cryptocurrency can be used to 
support terrorism or sexual offences, or to purchase 
illicit goods on the DarkNet, from military grade 
weapons to third party personal and financial details 
used to hijack someone’s identity. Understandably, 
research from the European Parliament3 highlights the 
need to regulate the anonymity of cryptocurrency.  

 

What Does the Future Hold?  

On 19 June 2018, the fifth revision of the directive on 
money laundering and terrorist financing, known as 
AMLD5, was published in the official journal of the 
European Union. AMLD5 includes a definition of  
‘digital’ currencies. It brings forth customer due dili-
gence measures to cryptocurrency exchange services 
and a duty to report suspicious transactions.  

The Treasury Committee of the House of Commons 
has  concluded  its  inquiry  into  digital currencies and  
published its report on 19 September 20184, in which 
the Committee “urges the Government to treat the 
transposition of the Directive as a priority, and to ex-
pedite the consultation process, which is currently not 
planned to finish until the end of 2019”. The Commit-
tee’s final words as to future use and implementation 
of cryptocurrencies is hinged on its non-association 
with criminality5.  

Practitioners will  undoubtedly  observe  the  potential  
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regulatory climate with interest. The Treasury Commit-
tee are certainly indicating that the UK could be at the 
hub of the cryptocurrency market. The future remains 
uncertain unless the exposure of risk and criminality is 
mitigated.  

 

In my view, the UK should embrace the opportunity to 
set high standards and utilise the excellent benefits 
cryptocurrencies can bestow on the global financial 
system.  

 

———————————————————————— 

 
1 A peer-to-peer (P2P) network is group of computers, each of 
which acts as a node for sharing files within the group.  
2 There are some 1,600 cryptocurrencies available. 
3 “Cryptocurrencies and Blockchain” - report published in July 
2018 by the Policy Department for Economic, Scientific and 
Quality of Life Policies of the European Parliament.  
4 Page 43, para 17 found at https://www.parliament.uk/
business/committees/committees-a-z/commons-select/
treasury-committee/inquiries1/parliament-2017/digital-
currencies-17-19/ 
5 Ibid, Page 44, para 27.  
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2019 has seen no let-up in the number of criminal 
appeals arising from confiscation hearings.   

 

Perhaps the most interesting case has been R v Fulton 
[2019] EWCA Crim 163. The appellant was convicted 
of conspiring to convert, transfer or disguise criminal 
property in the context of a missing trader (MTIC) VAT 
fraud. The proceeds of that fraud were laundered via a 
series of money transfers. £30million passed through 
a money service bureaux employing the appellant. He 
was responsible for handling approximately 60% of 
those transactions. There was evidence before the 
court, namely transcripts of phone calls, which 
demonstrated that the appellant knew that the trans-
actions constituted the laundering of illegal funds.  

 

At the sentencing hearing, the judge dealt with the 
appellant on the basis that he did not stand to make a 
significant personal gain and that his motivation was 
to obtain more business for his employer. It was com-
mon ground that the appellant’s personal gain from 
his offending had been commission in the sum of 
£4,206.12.   

 

At the confiscation proceedings, the Crown sought a 
benefit figure of £17.85million against the appellant 
(60% of the total amount of tainted money). It was 
argued on behalf of the appellant that the benefit fig-
ure in the confiscation order ought to be £4,206. In 
support of that proposition, the court was referred to 
the Court of Appeal’s judgments in the cases of R v 
Sivaraman [2008] EWCA Crim 1736, 12 and R v All-
press & Ors [2009] EWCA Crim 8.  

 

Sivaraman was the manager of a petrol station where 
his employer arranged the storage of diesel upon 
which duty had not been paid. Sivaraman received the 
fuel and stored it on the premises. He pleaded guilty 

to conspiring to evade duty on the basis that he was 
an employee acting under direction who only stood to 
make £15,000. The original confiscation order stated 
the benefit figure was the total amount of duty evad-
ed. The Court of Appeal overturned that decision and 
amended the order so that it was in the sum of 
£15,000. Crucially, in doing so, the Court of Appeal 
purported to act in accordance with a factual finding 
by the Crown Court judge to the effect that Sivaraman 
had not jointly obtained the evaded duty. That finding 
of fact was not explicitly stated by the Crown Court 
judge. The Court of Appeal determined that it was a 
necessary implication of comments made by the 
judge.   

 

In Fulton it was submitted that the appellant was an 
employee acting under direction who fell into the 
same category as Sivaraman. The Crown Court judge 
dealing with the confiscation proceedings disagreed 
and imposed a benefit figure of £17.85million. The 
argument was renewed unsuccessfully before the 
Court of Appeal. The Court concluded that Mr Fulton 
had jointly obtained the money he transferred. The 
Crown Court judge in Fulton explicitly concluded that 
Mr Fulton had been an integral part of the money 
laundering conspiracy. She rejected the suggestion 
that he had been acting as “just an employee” a la 
Sivaraman. The Court of Appeal shared the Crown 
Court judge’s view that the active role Fulton played 
was consistent with him jointly obtaining the funds 
which passed through the company’s accounts. Fulton 
also deals with proportionality and whether the bene-
fit figure should have been the amount of money 
made by the offenders committing the index offence 
rather than the larger amount transferred at the be-
hest of the defendant. In both instances, the Court of 
Appeal found against the appellant. 

 

Other interesting cases to come before the Court of 
Appeal in 2019 to date include: 
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- Wokingham BC v Scott [2019] EWCA Crim 205: In 
upholding a decision to stay proceedings as an abuse 
of process, the Court of Appeal emphasised that the 
possibility of POCA proceedings should not be a fac-
tor relied upon when a prosecution authority decides 
to instigate a prosecution. 

 

-  R v Morrisey [2019] EWCA Crim 244: The term in 
default was reduced as the Judge should have had 
regard to the amount of the order being at the lower 
end of the range. 

 

- R v Panayi [2019] EWCA Crim 413:  The benefit figure 
of £243,818 was reduced to £58 to reflect the fact that 
the charge proffered by the prosecuting authority re-
ferred to a single day’s offending and not offending 
over several years. 

 

- R v Morrison [2019] EWCA Crim 351: The Crown 
Court judge decided it would be disproportionate to 
include in a confiscation order an amount gifted by 
the defendant to his partner to allow her to purchase 
a property. The judge noted that the defendant’s part-
ner’s children would become homeless if the order 
were made. The Court of Appeal allowed an appeal by 
the prosecution. Their Lordships emphasised that the 
insertion of the proportionality clause at s.6(5) does 
not give the Crown Court a general discretion to de-
cline to make orders. 

 

- R v Moss [2019] EWCA Crim 501: Appeal against a 
decision to use the Criminal Justice and Data Protec-
tion (Protocol No. 36) Regulations 2014 to enforce a 
confiscation order in respect of a property in Spain. 
Two grounds of appeal were advanced: (i) that the 
regulations should not apply to property not alleged 
to be the proceeds of crime, and, (ii) that the regula-
tions should not apply to a confiscation order made 
before the regulations came into force. Neither  

 

ground of appeal found favour with the Court of Ap-
peal. 

 

- R v Reid [2019] EWCA Crim 690: A detailed analysis 
of the effect of the creation of a beneficial trust in cir-
cumstances where the subject of a confiscation order 
had been making contributions to the upkeep, and by 
implication the mortgage, of another person’s proper-
ty.  Whilst three of the four grounds of appeal failed, 
the Court of Appeal did reduce the amount of the 
confiscation order to recognise a lower beneficial 
share in the property. 
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Over a decade ago, in 2007, the European Commis-
sion ruled that the operation of MasterCard’s fees was 
anti-competitive, specifically its imposition of the in-
terchange fees which it levied on commercial retailer’s 
banks for the use of its cards. The fees were said to be 
both onerous in their scale and unfair as the cost was 
passed on to consumers through increased pricing 
and was therefore borne by those using cash as well 
as those paying with plastic.   

 

Eight years later, the Consumer Rights Act 2015 intro-
duced the novel concept, at least on this side of the 
Atlantic, of ‘Opt-out Collective Class Actions’ for 
breaches of domestic or EU competition law. The Act 
introduced a regime whereby UK-based members of a 
defined group could be automatically bound into le-
gal action unless they opted-out, and created a newly 
constituted court, the Competition Appeal Tribunal 
(CAT), to act as the gatekeeper to litigation, only al-
lowing those claims to proceed which it certified as 
suitable for that purpose.  

 

The (now not-so) new, but still rarely used, statutory 
regime was introduced in order to assist consumers in 
overcoming procedural obstacles preventing the re-
covery of losses caused by infringement of competi-
tion law. And so, enter Walter Merricks CBE, a former 
Financial Ombudsman, who instituted a class-action 
on the basis that MasterCard had over-charged 45 
million people in Britain, over a 16-year period, stem-
ming from the 2007 decision of the Commission. The  

 

case was billed as the first test of the new regime, but 
by July 2017 it appeared that it had fallen at the first 
hurdle.   

 

The CAT dismissed the claim brought by Merricks and 
accepted MasterCard’s submissions that, even if loss 
was established and quantified in aggregate terms, 
there was no way of ensuring that an individual class 
member would receive distribution of an amount 
compensating any actual loss suffered, an issue of 
quantum which would likely beset any claim of this 
scale. 

 

However, last month, after a protracted battle, the 
Court of Appeal re-opened the door which seemed so 
firmly shut on the promising new legal landscape of 
consumer class actions. It ordered a re-hearing before 
the CAT on the basis that distribution is a matter for 
the trial judge to consider and that it would therefore 
be wrong for the CAT to refuse certification on the 
grounds of the proposed method of distribution of 
compensation.  

 

Walter Merricks has voiced optimism that the tribunal 
will certify this time, but that of course remains to be 
seen, and with MasterCard indicating in fairly robust 
terms that they remain in the fight, it seems that the 
revolution is still not upon us… not yet.   
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On 30 April 2019, the Advocate General (AG) to the Court 
of Justice of the European Union (CJEU), published two 
Opinions for the Court’s consideration on whether a Lith-
uanian and German Public Prosecutor is a “judicial au-
thority” for the purposes of Article 6 of the Council 
Framework Decision of 13 June 2002 on the European 
arrest warrant (EAW) and the surrender procedures be-
tween Member States (2002/584/JHA) (the FD); Minister 
for Justice and Equality v P.F. (Case C-509/18) and Minis-
ter for Justice and Equality v O.G. and P.I. (Case C-508/18 
and C-82/19). In both cases, the Advocate General ad-
vised in stringent terms that both countries’ public pros-
ecutors are not proper judicial authorities which are 
competent to issues EAWs.  

 

This is relevant to extradition practitioners because s.2(2) 
of the Extradition Act 2003 (EA 2003) is a transposition of 
Article 6 of the FD. Section 2(2) EA 2003 requires an EAW 
to be issued by a “judicial authority”. In many countries, 
where an EAW is seeking the extradition of a requested 
person for the purposes of a criminal prosecution, (i.e. is 
an “accusation warrant”), the EAW is ordinarily issued by 
a public prosecutor’s office. This is the case for all accu-
sation warrants emanating from Lithuania and Germany.  

 

However, following the AG’s recent Opinion, extradition 
to these two countries may be dramatically halted, unless 
there is a change in the domestic law of Lithuania and 
Germany to allow another type of judicial authority, real-
istically, a Court (or the Ministry of Justice in certain cir-
cumstances) to do so.  

 

There has been much litigation in the UK on whether a 
body constitutes a “judicial authority”. The Supreme 
Court in Assange v Swedish Prosecution Authority [2012] 
2 AC 471 and very recently, in Krupeckiene v Public Pros-
ecutor’s Office, Lithuania [2019] EWHC 569 (Admin) 
(Thirwall LJ and Laing J) both found that public prosecu-
tors do constitute a judicial authority. In the Lithuanian 
case of Krupeckiene, terse reasoning was given for fol-
lowing Assange and the CJEU decision in Criminal Pro-

ceedings against Őzçelik (Case C-453/16/PPU) [2017] 4 
WLR (which considered a Hungarian EAW issued by a 
court, but reliant on a national arrest warrant confirmed 
by the public prosecutor’s office) in order to find that an 
assumption must be made that a Public Prosecutor’s Of-
fice (PPO) “administers justice”, one of the defining fea-
tures of a judicial authority. This was despite there being 
evidence to the effect that according to national law, the 
public prosecutor was not involved in the administration 
of justice.  

 

In addition, the Appellant placed reliance on three deci-
sions of the Irish Supreme Court and Irish High Court to 
refer questions to the CJEU concerning the Lithuanian 
and German PPOs (see Minister of Justice and Equality v 
Lisauskas [2018] IESC 42 (re Lithuania); The Minister for 
Justice and Equality v Dunauskis [2018] IESC 43 and Min-
ister of Justice, Equality and Law Reform v 
Rustam Riabov [2018] IEHC 619 (High Court) (re Germa-
ny). The Supreme Court in Lisauskas concluded that the 
expert evidence relied upon by the requested person 
“may be sufficient to displace the reliance on the pre-
sumption that the [Lithuanian] Prosecutor General is a 
judicial authority within the meaning of Article 6
(1)”  (para. 4.1(3)). Similarly, the Irish Supreme Court in 
Dunauskis held that a German public prosecutor may not 
be a judicial authority (although the Irish High Court in 
Riabov disagreed).   

 

In Krupeckiene, Laing J did not consider that the Irish 
Supreme Court’s reference to the CJEU in Lisauskas un-
dermined the Court’s analysis, and found that it was 
“vanishingly unlikely” that that CJEU would find that what 
national law has to say about whether the Lithuanian 
PPO “administers justice” would be decisive (para. 44). 
The Court concluded that that CJEU was likely to take a 
“schematic approach” and assume that any public prose-
cutor administers justice and therefore is a judicial au-
thority (ibid.). 

 

It  seems  that  the  AG  to  the  CJEU  disagrees  with this  
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interpretation. The Advocate General assessed the refer-
ence made to the CJEU by the Irish Supreme Court in 
Lisauskas in the case of Minister for Justice and Equality v 
P.F. (Case C-509/18). In summary, the AG finds that the 
Lithuanian PPO is not an “issuing judicial authority” with-
in the meaning of Article 6(1) of the Framework Decision 
for the following reasons: 

(a) The importance of the correct authority issuing EAWs 
and the provision of effective judicial protection is critical 
since it involves a deprivation of liberty (para. 18). 

(b) Judicial independence is a decisive criterion for the 
concept of judicial authority (para. 19).  

(c) “Since the Public Prosecutor’s Office does not exercise 
jurisdiction [and therefore does not participate in admin-
istering justice], it is, as a matter of principle, devoid of 
the independence inherent in the exercise of judicial 
functions” (para. 21). 

(d) The functions of the PPO are not judicial (para. 22). 
Under Article 109 of the Lithuanian Constitution, justice 
is administered exclusively by the courts of law (para. 5). 
According to Article 118 of the Lithuanian Constitution, 
the function of the PPO is to organise and direct pre-trial 
investigations and prosecute criminal cases; and it is in-
dependent from each branch (legislative, executive or 
judicial) (para. 6). Furthermore, pursuant to Article 2 of 
the Law on the Public Prosecutor’s Office of the Republic 
of Lithuania, the PPO adopts its decisions in a 
“independent and sovereign manner” (para. 7).  

(e) “25. Authorities which, like the Public Prosecutor’s 
Office, perform public functions within the legal system, 
rely on the judicial branch to ensure the integrity of that 
system. It is precisely because of that reliance that those 
authorities are able to devote themselves to pursuing the 
specific interests corresponding to their functions” (para. 
25). The Prosecutor “is independent for the purpose of 
organising and directing criminal prosecutions and pros-
ecuting offences, but not safeguarding the legal system 
as such” (para. 26). “By contrast, the judge is granted 
independence in order to exercise jurisdiction, that is to 
say, in order to state the law definitively in a specific 
case” (para. 27).  

(f) Classifying the PPO as independent does not make it 
equivalent to the judiciary (para. 29). 

(g) There is a need for a uniform interpretation of the 
term “judicial authority” for the purposes of Article 6(1) 
(para. 30). Not all Member States’ PPOs are independent, 
even though many Member States’ judiciaries are (para. 
32) (as in Germany; see O.G. and P.I). There is notable 
variation in the level of autonomy of the PPOs in various 
Member States (para. 33). Thus, in the interests of ensur-
ing no delays in the surrender procedure (which could 
arise when requiring requests for information); so as to 
ensure simplicity and expeditiousness and uncertainty, 
the power to issue an EAW should be reserved to an in-
dependent organ of the judicial branch (para. 35).  

(h) The removal of the express original inclusion of a 
public prosecutor as a competent “judicial authority” in 
an initial proposal for a Framework Decision must be 
interpreted as meaning that the legislature wished to 
exclude it from Article 6(1) (para. 43).  

 

The same principles were applied by the AG in his Opin-
ion concerning O.G. and P.I. (which are the Irish cases of 
Dunauskis and Riabov) where he found, unlike the Lithu-
anian Public Prosecutor, that the lack of independence 
from the executive (in particular, the Ministry of Justice) 
meant that the German PPO was not a judicial authority 
(see paras. 79-99 of O.G and P.I).   

 

Of course, the Opinions are not legally binding on any 
court. However, the eventual judgments of the CJEU are 
(for now; pre-possible Brexit!). Following Kirzan v Slov-
enská inšpekcia zivontného postredia (Case C-416/10) 
[2013] Env. L.R. 28, if the court is persuaded that what 
would otherwise be a binding domestic precedent (in 
this instance, Assange and Krupeckiene above) was in-
consistent with EU law, the court should not follow it. 
This means that if the Court does find that the Lithuanian 
and German PPOs are not judicial authorities, our courts 
will have to follow suit and discharge all existing warrants 
issued by PPOs. The judgment could have far reaching 
consequences for other countries too which regularly use 
prosecutors to issue EAWs, e.g. France, Italy and the 
Netherlands. The CJEU usually follows the Opinions of 
the Advocate General, with some notable exceptions. 
Luckily, we don’t have to wait long until the Court hands 
down judgment; until 27 May.   

Saoirse Townshend has a dynamic court and advisory practice specialising in 
extradition and public law. She is the head of The 36 Group’s Extradition 
Team and is listed in Band 2 of The Legal 500 and Chambers & Partners. She 
is instructed alone and led in cases involving complex and novel points of 
law before the Supreme Court and Divisional Court.  
                                                      Email Saoirse: stownshend@36group.co.uk 



 

 

 

 

Use of PET Forms in the Magistrates’ Court – Valiati v 
DPP [2019] 1 WLR 1221 

Magistrates are not permitted to use information on 
the PET form to convict a defendant of a criminal of-
fence where the PET identified issues but accepted 
presence, provided that the defence advocate has fol-
lowed the letter and spirit of the Criminal Procedure 
Rules. The PET does not circumvent the requirement 
of the prosecution to prove its case and cannot be 
used to circumvent the requirement for witnesses to 
attend court. There may be circumstances where the 
form could be admitted as hearsay evidence under 
s.118 of the Criminal Justice Act 2003 if the defence 
were attempting to create a trap for the prosecution. 
In the absence of an application to adduce the form in 
those circumstances, the PET form cannot be relied 
upon.  

 

Sentencing: Referral Orders – R v Dillon (Reyon Men-
elek) [2019] 1 Cr App R (S) 22 

A Crown Court judge cannot exercise the powers of a 
district judge under s.66 of the Courts Act 2003 to 
impose a referral order on a youth following a guilty 
plea, particularly in circumstances when the jointly 
charged adult was acquitted. The Youth Court has ex-
clusive jurisdiction to impose such an order. Where a 
referral order was the appropriate sentence, the mat-
ter should be remitted to the Youth Court.  

 

Sentencing: Making an Explosive Substance – R v Har-
vey [2019] 1 Cr App R (S) 23 

The Court indicated that over a 30 year period the 
Court of Appeal had considered sentences for offenc-
es under s.4 of the Explosive Substances Act 1883 
(making an explosive substance.) The sentences 
ranged from a conditional discharge to over eight 
years in custody. The court indicated that all cases 
were fact-specif ic . Three matters should be  

 

considered: 

1. The background of the offence and the motivation 
of the offender. 
2. The potential for harm from the explosive sub-
stance. 
3. The strong need for deterrence. 

 

Sentencing: Credit for Guilty Plea – R v Price [2018] 
EWCA Crim 1784 

Price pleaded guilty in the Crown Court. He had ad-
mitted matters fully in his police interview. The judge 
gave him 25% credit. The appeal was on the basis that 
the discount was insufficient. The court held that ad-
missions in interview do not provide an additional 
percentage discount. That relates to the time of plea. 
They can, however, be used as mitigation to persuade 
the Court to reduce a sentence further.  

 

Sentencing: Firearms – R v Asif [2019] 1 Cr App R (26) 

Where a prohibited firearm and prohibited ammuni-
tion are found in the same location and were received 
by the offender at the same time, concurrent sentenc-
es for the offences should be imposed. Where an early 
guilty plea is tendered, the maximum sentence in such 
circumstances should not exceed 6 years and 8 
months (10 years with 1/3 credit.) This position was 
made clear in the case of Ralphs [2010] 2 Cr App R (S) 
30. 

 

Sentencing: Community Impact – R v Ali (Liaquat) 
[2019] 1 Cr App R (S) 27 

Where the prosecution ask that the court treat com-
munity impact as an aggravating feature of an of-
fence, they must comply with Criminal Practice Direc-
tion V11 H1-6 and serve any statement regarding the 
impact on the community in good time, to give the 
defence the time to challenge or test the contention  
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that there is such an impact. The supporting evidence 
must be from an external source to justify the claim 
that any crime is prevalent and that there is a compel-
ling need to treat that crime more seriously.  

 

Sentencing: Wounding with Intent to Resist Arrest – R 
v Smith (Craig William) [2019] 1 Cr App R (S) 30 

Smith pleaded guilty to wounding with intent to resist 
arrest. Police attended his home and attempted to 
arrest him for an assault on his wife. He hunched over 
and was sprayed with CS gas. He lunged at the officer 
with a serrated knife and caused a wound requiring 
one stitch. He pleaded guilty. The sentence imposed 
using the s.18 guidelines was 4 years 6 months impris-
onment. The appeal was on the basis that the sen-
tencing judge should have used the s.20 guidelines 
rather than the s.18. The Court held that although the 
s.18 guidelines were not strictly relevant they could be 
used as a starting point to assess culpability and harm. 
The maximum sentence for both offences was life. The 
s.18 guidelines catered for a large degree of serious-
ness and culpability. This was a very serious offence. It 
would be inappropriate to use the s.20 guidelines. 

 

Sentencing: Possession with Intent to Supply – R v 
Wade [2019] 1 Cr App R (S) 31 

The fact that Wade supplied drugs on a social scale to 
two friends who were serving police officers was not 
an aggravating factor. It could be an aggravating fea-
ture if the aim was to corrupt the officers or if the of-
ficers were particularly vulnerable in any way. 

 

Sentencing: Arson Reckless Whether Life Endangered 
– R v Batchelor [2019] 1 Cr App R (S) 532 

Batchelor set fire to his neighbour's front door, having 
reached (it was accepted) the end of his tether with 
anti-social behaviour. He was sentenced to 2 years 
imprisonment which was suspended. The Attorney 
General referred the matter as being unduly lenient. 

The court accepted that anti-social behaviour could 
be oppressive and accepted that Batchelor was at the 
end of his tether. Nevertheless, the starting point 
should be 6 years, reduced in this case to 5 years. 
With credit for plea that reduced the sentence to 40 
months, despite powerful mitigation.  
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