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This edition of 36 Crime Criminal Updates coincides with concern about the resurgence of Covid-19 and 

renewed restrictions. However, it is expected that the additional capacity for jury trial will carry on 

increasing with plastic screen separation for jurors, and other measures, so that some courts can embark 

on multi-defendant trials. The intention is to keep going with jury trial. We cannot ignore that there was 

considerable debate a few months ago about the alteration of the composition of the jury. If the debate is 

revisited as a consequence of the virus spreading, Michael Haggar adds an interesting perspective. 

 

Recent events have also raised the importance of the Rule of Law, and the standing of the UK in the world. 

The article on Extradition by David Ball highlights the current challenges in Poland and the impact it has in 

our own jurisdiction.   

 

Earlier this year, before the Court of Appeal in the case of Amphlett, Wayne Cleaver argued the issue of 

causation in the offence of causing death by dangerous driving. He provides a commentary on what is 

clearly an important decision on the topic. The same Court, working through this Covid period, also 

considered the issue of deception and consent in the case of Lawrance. We are indebted to Tom Parker 

for his thoughtful and critical analysis of the decision.  

 

We are, again, grateful to Mary Prior Q.C. for her update on other areas of criminal law, and in particular 

for the extended summary of the decision in Bater-James and Sultan on the disclosure of downloads from 

electronic media belonging to complainants.   

 

And finally, we are delighted to announce that we have been joined at 36 Crime by John Simmons 

returning to practice at the independent Bar, and by Tom Parker upon his successful completion of his 

pupillage with 36 Crime.  
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It is ironic that the U.S. Supreme Court recently drew 

on English common law to rule that jury verdicts must 

be unanimous. Majority jury verdicts are now 

unconstitutional everywhere in the U.S. This article 

reflects on that ruling and contrasts it with UK 

proposals to reduce jury numbers whilst maintaining 

non-unanimous verdicts.     

 

Centuries ago Blackstone proclaimed that “the truth 

of every accusation…should…be confirmed by the 

unanimous suffrage of twelve of his equals and 

neighbours, indifferently chosen, and superior to all 

suspicion”.  This year, Gorsuch J, writing the leading 

opinion in Ramos v Louisiana1, emphasised that by 

the time the Sixth Amendment (which includes the 

right to a jury trial) was ratified in 1791, unanimous 

verdicts had been required for 400 years under English 

common law. The U.S. Supreme Court held that if the 

term “trial by an impartial jury” carried “any meaning 

at all, it surely included a requirement as long and 

widely accepted as unanimity”. The Court overturned 

legislation permitting majority verdicts in Louisiana 

and Oregon that had been in force for 120 and 50 

years respectively, reiterating that a “single juror’s 

vote to acquit is enough to prevent a conviction”.  

 

Majority verdicts have been a feature of the English 

legal landscape since the passage of the Criminal 

Justice Act 1967.2 Unlike in the U.S., it would be difficult 

to mount a challenge to that Act in courts here 

because under our unwritten constitution 

Parliamentary sovereignty trumps the common law. 

The UK Supreme Court has a correspondingly different 

role to the U.S. Supreme Court. It is nevertheless 

perhaps worthwhile to keep our common law 

heritage in mind at a time when, in light of the 

pandemic, some are calling for the jury system to be 

reformed.  

 

There have been suggestions that reducing the 

number of jurors sitting in criminal trials will shorten the 

ever-growing case backlog.3 One proposal is for juries 

to sit in panels of seven, with a majority of 5 – 2 being 

enough for conviction or acquittal. That is the 

equivalent of 71% of the jury being in agreement, 

down from 83% under current legislation, which 

provides for majority verdicts of 10 – 2.  

 

Even if a reduction in juror numbers can be 

temporarily justified by the exceptional circumstances 

of the pandemic, should we not think twice before 

diluting the unanimity requirement further?  There is 

something intuitive about insisting on unanimity in 

circumstances where jury numbers are reduced. It is 

linked to the idea that jurors are there to pool a 

variety of different perspectives and life experiences. 

The more of them there are in agreement, the more 

likely they are to make the right decision. There are of 

course few decisions more important than verdicts in 

criminal trials. Current UK legislation still reflects this 

intuition to degree. If a jury today is reduced to nine 

members, say through illness, their verdict must be 

unanimous. An 8 – 1 verdict is currently prohibited 

under the law, yet proposals for 5 – 2 majority verdicts 

are being circulated without much thought as to the 

ramifications. 

 

Those calling for a reduction in juror numbers or 

majority verdicts should not lose sight of the fact that 

jury deliberations appear to be the only element of 

our criminal justice system that is relatively race-blind. 

In her widespread study of jury verdicts, covering all 

Crown Court trials from October 2006 to August 2014, 

Professor Cheryl Thomas came to the following 
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conclusion: “Over this eight-year period…jury 

conviction rates showed only very small differences 

based on defendant ethnicity, and that for offences 

that make up over three-quarters of all jury verdicts, 

jury conviction rates were either essentially the same 

for White and BAME defendants or White defendants 

were convicted more often than BAME defendants. 

This reinforces and helps to confirm one of the most 

important conclusions of the 2010 study: that unlike all 

other stages in the criminal justice process in England 

and Wales, the one stage where members of BAME 

groups appear not to be treated disproportionately is 

when a jury, made up of members of the public, 

reaches a verdict by deliberation.”4  

 

Findings like this are what make the jury system a 

proud cornerstone of English justice. Reducing juror 

numbers and tinkering further with unanimity risks 

undermining a system that was designed to embrace 

and reflect a diverse range of views. 

 

The U.S. Supreme Court highlighted that the passage 

of majority verdict legislation in Louisiana was “to 

ensure that African-American juror service was 

meaningless”. Similarly, the Oregon legislation was 

traced to the rise of the Ku Klux Klan and “efforts to 

dilute the influence of racial, ethnic and religious 

minorities on Oregon juries”. Nobody would suggest 

that the desire to dilute juror unanimity requirements 

in the UK is motivated by racism but, equally, it is 

important to recognise that the reason majority 

verdicts came about in the U.S. was precisely 

because having majority verdicts can marginalise 

minority perspectives.  

 

Defence-mindedness is perhaps not the first thing that 

springs to mind when contemplating the U.S. criminal 

justice system.5 In several respects, however, the U.S. 

system is more defence-minded than our own. There 

are no adverse inferences from silence in the U.S. and 

bad character is admissible in extremely limited 

circumstances that in essence reflect the common 

law position prior to the passing of the Criminal Justice 

Act 2003.  Many U.S. lawyers balk at the idea that we 

keep defendants in a “dock” as opposed to having 

them sit beside their lawyer, and that a judge here is 

allowed to “sum up” the evidence at the end of a 

trial.  

 

In relation to jury unanimity the U.S. has, once again, 

validated a defence-minded tradition of English 

common law and moved away from modern-day 

English jurisprudence. The leading judgment in Ramos 

v Louisiana celebrates the idea that a “single vote to 

acquit” should be enough to prevent a defendant 

from being convicted. Even if it is unlikely that majority 

verdict legislation in the UK will be repealed any time 

soon, perhaps the least we can do, in a nod to our 

common law traditions, is ensure that any temporary 

reduction in juror numbers goes hand in hand with a 

requirement of unanimity.  

 

—————————————————————————— 

 
1 390 U.S. 2020. This was not, ironically, a unanimous judgment. 

2 Section 13 of the Criminal Justice Act 1967 was repealed and 

replaced with section 17 of the Juries Act 1974 

3 This backlog is frequently blamed on Covid-19 despite the fact 

the vast majority of cases in the backlog were trial-ready before 

the pandemic. Many observers have therefore suggested that 

historic under-funding of the criminal justice system is more to 

blame.  

4 Ethnicity and the Fairness of Jury Trials in England and Wales 

2006 – 2014, [2017] Crim LR 11 

5 There are major concerns in particular around i) adequate 

representation for those of limited means, ii) the impartiality of 

some prosecutors, and iii) the prevalence of plea bargaining, 

which is a corollary of prosecutors having extensive sentencing 

powers within a regime where maximum sentences are often 

brutal.  

 

Michael primarily practises in criminal law and extradition. He appears most 

frequently in the Crown Court, where he both defends and prosecutes. He 

represents defendants in extradition proceedings at Westminster Magistrates’ 

Court and the High Court. He has also successfully appeared in the Court of 

Appeal and has been instructed in several cases raising human rights issues. 

Email Michael: mhaggar@36crime.co.uk 



 

 

At the risk of sounding like Boris Johnson, I will start 

with a salutary quote from the Roman poet Ovid: 

“Consider” said Ovid “the misfortune of others; for 

then you will be the better able to bear your own.” 

 

As the UK Parliament finds itself considering passing 

legislation that breaks international law; spare a 

thought for the position in Poland.  

 

The Polish constitution has been under the spotlight 

for some time. Back in 2017 the European 

Commission published a document titled the 

“Reasoned Proposal in Accordance with Article 7

(1) of the Treaty on European Union regarding the 

Rule of Law in Poland” setting out various serious 

concerns. In 2015 the Polish populist Law and 

Justice Party won an outright majority. They fast-

tracked through a number of highly controversial 

constitutional changes. The lower house passed a 

motion annulling five judicial nominations and 

nominating five different ones. When the 

Constitutional Tribunal found invalid the legal basis 

for some of these new appointments, the 

Government responded by refusing to publish the 

judgments. Publishing the judgments was a 

necessary step for them to have legal effect. 

Thinking they were on to a good thing the 

Government then refused to publish all judgments 

from the Constitutional Tribunal. Further changes to 

the make-up of the judiciary followed.  

 

In Lis v Poland (No 1) [2018] EWHC 2848 (Admin) 

the Divisional Court famously considered a 

challenge to extradition on the basis of these 

legislative changes. It was argued that the 

independence of the judiciary was now so 

compromised that Poland could not be 

considered a “judicial authority” capable of issuing 

a European Arrest Warrant (“EAW”). But it was not 

meant to be. The Divisional Court applied the 

decision of the Court of Justice of the European 

Union in LM: Request for a Preliminary Ruling from 

High Court (Ireland); Case C-216/18 PPU. 

Luxembourg had considered closely the question 

of judicial independence but reached no 

conclusion on whether ordinary Polish judges now 

lack impartiality. The Divisional Court therefore 

considered that Luxembourg had found Poland 

amounted to a “judicial authority” under the EAW 

scheme. But the Divisional Court did hold that in an 

appropriate case the evidence could establish a 

flagrant breach of the right to a fair trial (Lis v 

Poland (No 2) [2019] EWHC 674 (Admin), §14). This, 

it was considered, could apply if the case were 

particularly “sensitive or political” but not in a “run 

of the mill” criminal allegation (Lis No 1, §69). No 

cases have yet been found which meet this high 

threshold. 

 

Since then, it is fair to say, things have not 

improved. In February 2020 there were various 

amendments to:  

 i. Declare that any person appointed by the 

 President of the Republic is a lawful judge. It 

 is prohibited to question that appointment’s 

 legitimacy. Doing so is a disciplinary offence 

 punishable, potentially, with dismissal. 

 ii. Introduce new disciplinary offences and 
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 sanctions in respect of judges and court 

 presidents. 

 iii. Transfer some competencies of the 

 assemblies of judges to the colleges 

 composed of the court presidents appointed 

 by the Minister of Justice. 

 iv. Change the process of the election of the 

 First President of the Supreme Court. 

 

These amendments had been roundly criticised 

(before they were passed) by a joint urgent 

opinion from two arms of the Council of Europe, 

that is, all those 47 states who are signed up to the 

European Convention on Human Rights. The  

opinion was from an advisory body known as the 

Venice Commission (a number of independent 

experts on constitutional law) and the Directorate 

General of Human Rights and the Rule of Law of 

the Council of Europe. The Polish Government did 

not heed their warning and pressed ahead. On 29 

April 2020 the European Commission initiated 

infringement proceedings against Poland.  

 

So the stage is set for another showdown. On 15 

December 2020 the Divisional Court is due to hear 

again arguments for resisting extradition based on 

the changes to the Polish constitution in the joined 

cases of Wozniak v Poland [2020] EWHC 1459 

(Admin) and Chlabicz v Poland (CO/4976/2019). 

How far the Divisional Court moves before the EU 

infringement proceedings are concluded remains 

to be seen. How the EU infringement proceedings 

conclude and the fall-out from them is another 

matter again. 

Perhaps then, things over here are not as 

depressing as some have argued. Or instead, will it 

be the Poles cheering themselves up by looking at 

the situation in the UK. 

 

David specialises in extradition and human rights. He has considerable 

experience in international mutual legal assistance and completed a 

secondment at the CPS Extradition Unit in January 2019.  Before coming to 

the Bar, he worked at Liberty in test cases before the ECtHR and ECJ. He 

regularly appears before the High Court and Court of Appeal. 

Email David: dball@36civil.co.uk 



 

 

Allegations of Causing Death by Dangerous Driving 

contrary to Sec 1 of the Road Traffic Act 1988 are, 

by their very nature, traumatic and highly emotive 

trials. There is one crucial ingredient inadvertently 

overlooked in the myriad of other issues to be 

addressed: causation. 

 

For a charge to be proved the prosecution must 

establish: (i) that the accused was, as a matter of 

law, driving the vehicle; (ii) that the manner of the 

driving was dangerous as defined by Sec 2A; and 

(iii) that the driving caused the death. This third 

element is not to be confused with the fact that a 

death resulted from the dangerous driving, but 

rather that it was a direct cause of it. Problems 

often emerge where there has been an intervening 

act breaking the chain of causation. Advocates 

must always be vigilant to identify the missing link 

which breaks that chain. 

 

The Court of Appeal recently revisited the issue of 

causation in such circumstances in R v Amphlett 

[2020] EWCA Crim 407. The reserved judgment of 

Simon LJ clarified that the test of causation where 

there is said to have been a novus actus is an 

objective one of reasonable foreseeability that a 

fatal collision might occur in some way. 

 

Amphlett had parked her car on the hard shoulder 

of a motorway at 4:30am on a November morning 

where she remained for seventeen minutes. The 

engine was switch off, all lights were extinguished, 

no hazards were deployed, and the driver’s door 

was open onto the carriageway. The driver of 

another vehicle using the motorway lost control of 

his vehicle colliding with Amphlett’s car. A rear seat 

passenger in the stationary vehicle sustained fatal 

injuries. The case was withdrawn from the jury at 

the close of the prosecution case on the basis that 

no causal link had been established between the 

dangerous driving of Amphlett and the fatal 

collision.  

 

The trial judge ruled that the jury ‘could not 

conclude that it was reasonably foreseeable that a 

third party, at 4:30am on a Saturday morning when 

traffic was very light, would be so distracted by 

tiredness or some other prevailing condition that he 

would suddenly at high speed career across all 

three lanes of the motorway and into the hard 

shoulder, coming to his senses too late to avoid a 

collision with a stationary car’. The Judge’s decision 

to withdraw the case from the jury was successfully 

appealed as a terminating ruling pursuant to Sec 

58 of the Criminal Justice Act 2003.  

 

The respondent placed considerable emphasis 

upon the judgment of Hooper LJ in R v Girdler 

[2010] R.T.R 28. In that case the court approved the 

observations in R v Kennedy [2007] UKHL 38 to the 

effect that if the immediate cause of death is the 

“free, deliberate, and informed” intervention of 

another person then the chain of causation will be 

broken. In Girdler the court preferred the objective 

test of reasonable foreseeability in a case where a 

new and supervening act or event broke the chain 

of causation. Hooper LJ recognised that the test of 

reasonable foreseeability may need careful 

drafting to assist a jury in the circumstances of 

each case. If the immediate cause of death was a 
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second collision the jury must be sure that the 

dangerous driving of the accused was more than a 

“slight or trifling link” to the death. The accused “will 

only have caused the death if it could sensibly 

have been anticipated that a fatal collision might 

occur in the circumstances in which the second 

collision did occur" 

 

In Amphlett Simon LJ reviewed the authorities with 

especial reference to a Canadian case of R v 

Maybin [2012] 2 SCR 30. That case dealt with 

causation in an assault allegation where the victim 

was fatally attacked by a second assailant after 

being rendered unconscious by the first. It was 

observed that the chain of causation should not be 

broken only because the specific subsequent 

attack was not reasonably foreseen. The time to 

assess reasonable foreseeability was at the time of 

the initial assault, rather than at the time of the 

intervening act. It was, said the Canadian Supreme 

Court, too restrictive to require that the precise 

details of the subsequent event be objectively 

foreseeable. Legal causation does not require that 

the accused must objectively foresee the precise 

future consequences of his conduct. 

 

In upholding the prosecution appeal in Amphlett 

Simon LJ concluded that “what had to be sensibly 

anticipated was that another vehicle might leave 

the carriageway and collide with the respondent’s 

parked car. It would not be necessary for the jury to 

be sure that the particular circumstances of the 

collision or the exact form of the subsequent act 

was reasonably foreseeable”. The trial judge’s 

interpretation of the Girdler test was too confined 

and it was not necessary that the accused should 

foresee the precise circumstances of the fatal 

collision. 

 

So, practitioners should be alert to the broader test 

of reasonable foreseeability. The prosecution is no 

longer required to prove that the precise 

circumstances of the second collision be in 

contemplation, but only that it might occur in some 

foreseeable way. Establishing that there is a missing 

link in the chain of causation just got more 

challenging than before. 

 

Wayne is an accomplished and committed advocate with over 30 years  

experience in the criminal courts, both prosecuting and defending in serious 

cases across the spectrum of offences. His principal emphasis is upon Serious 

Sexual Offences, Fraud and Organised Crime, and he regularly undertakes 

cases of the utmost seriousness and complexity. 

Email Wayne: wcleaver@36crime.co.uk 



 

 

 

 

Section 74 of the Sexual Offences Act 2003 defines 

consent in this way: “…a person consents if he agrees by 

choice, and has the freedom and capacity to make that 

choice.” Of course, consent cannot really be described 

in a sentence: it is contextual, elusive, and often 

unspoken. Terms such as ‘freedom’ and ‘capacity’ are 

easy to say but difficult to define. 

 

In the recent decision of R v Lawrance [2020] EWCA Crim 

97, the Court of Appeal had to grapple again with these 

thorny concepts. The central question was this: Can a lie 

about fertility negate consent?  

 

The Facts 

 

In 2014, Mr Lawrance met the complainant on a dating 

website. He told her that he had had a vasectomy; 

before they had sexual intercourse, she asked him to 

confirm this. He did. She then made clear that she did not 

want to risk becoming pregnant. He again assured her 

that he had had a vasectomy. They then had sexual 

intercourse at her home, twice, without contraception. 

The next day, Mr Lawrance messaged the complainant 

to confess that he was ‘still fertile’. She became pregnant 

and terminated the pregnancy.  

 

Mr Lawrance was convicted of two counts of rape, on 

the basis that the deception about his fertility negated 

the complainant’s consent.  

 

The Submissions  

 

On appeal, Mr Lawrance submitted that ‘a lie told about 

a person’s fertility could not as a matter of law vitiate 

consent’ [11].  

 

The parties focussed in particular on three authorities. In 

Assange v Swedish Prosecution Authority [2011] EWHC 

2849 (Admin), the complainant agreed to sexual 

intercourse only if Assange wore a condom; he did not 

do so, without her knowing. And in R (F) v DPP [2013] 

EWHC 945 (Admin), the complainant consented on the 

basis that the defendant would withdraw before 

ejaculation, but he intentionally did not do so. In both 

cases it was held that the defendants’ actions had 

negated consent.  

 

Conversely, in R v B [2006] EWCA Crim 2945, the 

appellant had not disclosed that he was HIV positive, 

although he was not asked to do so; this was held not to 

have negated consent.  

 

The prosecution submitted that there was no material 

difference between the present case and Assange or R 

(F) v DPP: all three cases involved a defendant who had 

deceived a complainant concerned about the risks of 

pregnancy. Further, the case was distinct from R v B 

because in that case there was no positive deception 

but rather a failure to disclose a disease [12 and 22].  

 

The appellant argued that Assange and R (F) were 

distinguishable on the basis that, in those cases, consent 

was conditional on ejaculate not entering the 

complainants’ vaginas, whereas Mr Lawrance’s 

deception “went not to the physical act itself but to the 

quality of the ejaculate and the potential consequences 

and risks associated with it” [19]. 

 

The Decision 

 

The Court of Appeal allowed the appeal and quashed 

the convictions for rape. The court made clear that not 

all forms of deception will negate consent, for example 

lies told about marital status or religious beliefs [34]. The 

(somewhat circular) test is whether the lie “is so closely 

connected to the nature and purpose of sexual 

intercourse rather than the broad circumstances 

surrounding it that it is capable of negating consent” [35].  
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The court distinguished Assange and R(F) on the following 

basis: “Unlike the woman in Assange, or in R(F), the 

complainant agreed to sexual intercourse with the 

appellant without imposing any physical restrictions. She 

agreed both to penetration of her vagina and to 

ejaculation without the protection of a condom. In so 

doing she was deceived about the nature or quality of 

the ejaculate and therefore of the risks and possible 

consequences of unprotected intercourse. The 

deception was one which related not to the physical 

performance of the sexual act but to risks or 

consequences associated with it” [37]. 

 

Further, the court concluded that “it makes no difference 

to the issue of consent” whether there is an express 

deception or a failure to disclose (as in R v B); what 

matters is that there is a sufficient nexus between the lie 

and the performance of the sexual act [41]. 

 

Analysis 

 

The court was right to point out the dangers of casting 

the net too wide: there are many ways in which a person 

may deceive, which range from culpable lies to ‘an 

unspoken false impression’ [40]. Not all dishonesty will, or 

should, transform an otherwise consensual sexual act into 

a grave crime.  

 

However, the distinctions drawn by the court are 

questionable. The complainant in Assange was not 

merely objecting to the physical presence of ejaculate in 

her vagina; she was, like the complainant in the present 

case, concerned about the consequences and risks that 

accompanied that ejaculate. In Assange that concern 

was allayed by the use of a condom; in the present case, 

by a reassurance of infertility.  

 

By focussing on ‘physical restrictions’, the court examines 

sexual intercourse as an almost mechanical process, 

rather than a complex, intimate interaction. To describe 

the complainant’s concern as one merely related to ‘the 

quality of the ejaculate’ is remarkably artificial. 

 

Fertility, contraception, pregnancy: these are central 

considerations in many sexual encounters. Lies about 

these things can matter, deeply, and undermine the 

fundamental nature and purpose of the sexual act. 

 

Of course, for others, there may be something more 

important to them than fertility. But that is precisely why 

the attempted categorisation of lies into those that can 

negate consent and those that cannot – based on 

whether the deception relates to the ‘performance of 

the sexual act’ – is unsustainable. In seeking to establish a 

nexus, the court looked at the connection between the 

lie and the act, rather than the lie and the giving of 

consent. 

 

It is also surprising that the court saw no difference 

between an express deception and a failure to disclose. 

The consequences may be the same, but this overlooks 

the freedom we have to set express conditions for our 

consent. For example, a person may freely decide to turn 

a blind eye to the risks of venereal disease (even if they 

later regret that decision) but at the same time consider 

the risks of pregnancy to be far more important, and 

something on which they will explicitly ask for 

reassurance. In those circumstances, there is a clear 

difference to consent between a sexual partner who fails 

to disclose an STD, and one who lies about their fertility. 

 

Consent will always be difficult terrain for courts to 

navigate, and it is right that judges should be cautious 

about expanding the scope of sexual offences. But the 

approach to consent and deception in this decision is 

flawed. One wonders if it will stand the test of time.   

Tom is just completing his pupillage at 36 Crime and soon to become our  

newest member. He has already begun building a busy practice in crime and 

extradition, regularly appearing the magistrates’ and Crown Court. Before 

coming to the Bar, Tom worked as a consultant for Horizon Institute in  

Somaliland and interned at the Trial Chamber for the Special Tribunal for  

Lebanon.        
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Beware of “Assisting the Court.” 

R v Inkster [2020] EWCA Crim 798: An unrepresented 

defendant was indicted with four counts of breach of a 

non-molestation order. Counsel was appointed to cross-

examine the complainant. At trial the Judge advised the 

defendant as to the law and advised him, when the 

defendant said that his breaches were “technical,”  that 

a technical breach was a breach of the order. The 

defendant's case was that he was obliged to speak to 

the complainant as the two sources that he had used to 

contact her, her solicitor and his brother, refused to assist 

further. When asked before the lunch break on the first 

day of trial, Counsel who was instructed to cross-

examine, said that he would act “as a wise ear” and give 

the defendant some advice. The Judge told the 

defendant that he did not want him to go through a five 

days trial only to be convicted and to return at 14:00 

having spoken to appointed Counsel. The defendant 

pleaded guilty. On appeal he asserted that his plea was 

not voluntary. The CACD held that the Judge had 

placed pressure on the unrepresented defendant and 

that Counsel had compounded it. The appeal was 

allowed. 

 

Modern Slavery. Appeal. Fresh Evidence. 

R v S [2020] EWCA Crim 765: The defendant was brought 

from Vietnam to work in a cannabis production 

operation. During the investigation in 2017 the 

Competent Authority had considered his status and 

rejected the contention that he was a victim of modern 

slavery. He therefore pleaded guilty in 2017 to production 

of cannabis. It was said that in view of his lack of ability to 

speak English he would have struggled to comprehend 

the legal complexities involved. In December 2018 the 

Competent Authority considered that he was a victim of 

trafficking. He appealed against his conviction out of 

time on the basis of fresh evidence. The appeal was 

allowed and his plea of guilty was quashed. The Court 

reminded us that the mere fact that the Competent 

Authority decision was contrary to the defendant's 

position was not conclusive. It was for the Court to 

determine if a person was a victim of trafficking. There 

was fresh evidence in this case that had not been 

available at the original trial which was plainly capable 

of belief. It is rare for a Court to quash an unequivocal 

plea. In R v Asiedu [2015] EWCA Crim 714 the Court 

described two categories of case other than an 

equivocal plea where a guilty plea could be quashed: 

(1) where an adverse legal ruling left no defence and (2) 

where there is a legal obstacle to the defendant being 

tried. To avoid the floodgates opening the Court 

indicated that S was an exceptional case.  

 

Disclosure. General Principles. Electronic Evidence. 

Telephone Evidence. 

R v Bater-James and Sultan [2020] EWCA Crim 790: The 

Court of Appeal heard these two appeals together and 

laid down general principles for all cases where 

disclosure of telephone or electronic evidence is to be 

considered. 

In Bater-James the complainant refused to provide her 

telephone and other telephones to which she had 

access to the police giving the false explanation that she 

thought such items would be seized and retained by the 

police. A section 41 application to adduce that 10 years 

ago when the complainant was aged 12 she made a 

false report at school and that 8 years ago when aged 

14 she deleted her facebook material after making a 

sexual allegation despite being told that if she did so the 

investigation could not proceed. Those applications were 

refused. After she had been cross-examined she did 

provide some material from her telephone. 

In SM the complainant alleged that the defendant had 

raped her using a condom after a party in which alcohol 

was consumed. The defence was consent. The defence 

were provided with disclosure that after the incident the 
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complainant made a short video explaining the events 

that had occurred to her friends and that 2 years before 

she had sent messages indicating that she thought that 

she had been raped after she had drunk alcohol as she 

had unprotected sex. An application to adduce the 

incident two years before under s41 was refused. An 

application by the defence for access to the 40,000 

pages of telephone download from the complainant's 

telephone was refused. 

Four issues were determined: 

1. When is it necessary for investigators to seek details of 

digitally stored material and to review/disclose it? 

• There must be a properly identifiable foundation 

for seizure or investigation of digital material. 

Conjecture or speculation is insufficient. 

• Material should only be disclosed if it undermines 

the prosecution case or assists the defence case. 

• Investigators should also consider if there is a 

different way of obtaining the material than seizing 

the telephone. 

• This must not be a fishing expedition. 

• There is no rule that investigators in sexual offences 

have a right to automatic and unfettered access 

to the complainant's telephones.  

• Telephones and other devices should not be 

obtained as a matter of routine by investigators. 

• Whether seizure is a reasonable line of enquiry 

depends on the facts and issues in the case 

including what the defence is. 

• There is no presumption that any device should be 

inspected, downloaded or retained or that the 

investigator should look through hard copies of the 

material. 

2. How should a proper review be conducted if it is 

required? 

• Use an incremental approach. Consider the 

nature and details of the required response. Does it 

in fact require the seizure of the complainant's 

telephone? 

• Is it possible to only view limited areas of the 

telephone, e.g. a string of messages, emails or 

posts? Screenshots can be taken to avoid seizure 

of the telephone. 

• If the requirements are more extensive then the 

digital material should be downloaded and the 

telephone or other device returned to the 

complainant without any delay. 

• If there is a large volume of material the 

investigator should use search terms and the 

defence should be involved in this process and 

participate. 

• Any disclosure must ensure that all irrelevant 

personal information is redacted. 

3. How should the complainant be reassured? 

• The complainant should be advised what is to be 

extracted, examined and disclosed. 

• Content should only be disclosed if there is no 

other way of discharging disclosure obligations. 

• Material will only be provided if it meets the strict 

disclosure test. 

• If any material is provided it will be redacted to 

ensure that personal details and other irrelevant 

information is not revealed.  

4. What are the consequences if the complainant refuses 

to give the investigator digital devices? 

• Firstly the Court must look at the reasons why the 

complainant refuses to provide the information. 

The reasons may be sensible. 

• If there is an application for a stay of the 

proceedings then the Court needs to consider the 

adequacy of the trial process to cope with the 

lack of the material. 

• The Court will consider the impact of the absence 

of the material and whether the trial process can 

compensate for it. 

• The Court should not be drawn into speculation as 

to what material there may be on the device. 

• An application can be made by the prosecution 

or the defence for an order for production of the 

device.  

• If material has been deleted this will be an 

important factor for the jury when considering 

whether they accept the complainant's evidence 

and when determining if they are sure of the 

defendant's guilt.  

The Court recommended changes to the verbose 

documents, “Digital device extraction - information for 

complainants and witnesses” and the “Digital processing 

notice form.” There must be clarity as to how long any 

complainant would be without their device and what 



 

 

  

areas on the device will be examined. 

 

Hearsay. Silence from the Defence is not to be Taken as 

Acceptance. 

R v S [2020] EWCA Crim 777: S was convicted of an 

indecent assault (rubbing the vagina of his 8-year-old 

neighbour) which occurred 48 years before the trial. The 

defence was that it did not happen. The ABE of the 

complainant included the assertion that she told her 

parents immediately and her parents told S's wife. S's wife 

then told the parents that following her confronting S, S 

had admitted the conduct. The complainant's parents 

did not want to cause S's children to suffer and therefore 

did not go to the police. S's wife was to be called by the 

defence to indicate that S made no confession to her 

and that she had not suggested that he had done so to 

S's parents. Editing proposals from the defence for the 

ABE left this contention in the edited content. No hearsay 

application had been made. At trial there was 

opposition to the hearsay content and opposition to the 

Crown calling the complainant's sister to tell the Court 

what her parents told her that S's wife had said that S 

said. The application was granted and although the 

defence called S's wife he was convicted. S appealed. 

The appeal was allowed. 

The Criminal Procedure Rules and the Criminal Practice 

Directions are not decorative. They are the law and 

should be followed. There had been a breach of CPR 

r20.2. The rules ensure that tricky issues of law are dealt 

with in advance of trial. 

The Prosecution cannot say, well it was in the ABE or in a 

witness statement and the defence did not object. The 

requirements are not implicitly waived by the defendant's 

silence or even by a positive act of unfortunately leaving 

material in an edited ABE.  

 

Bad Character 

Prosecution application under s100 Criminal Justice Act 

2003. 

R v Boxall [2020] EWCA Crim 688: The Crown sought to 

adduce the conviction of KD for possession with intent to 

supply cocaine which occurred three months after the 

period of the conspiracy with which B was indicted. There 

was evidence of association between KD and B during 

the period of the conspiracy. Whilst it was rare for the 

Crown to adduce convictions under s100(1)(b) CJA 2003 

it was correct for them to do so in this case. The jury 

would have to be advised of the limited use that the 

evidence could provide. The leading case on s100(1)(b) 

use by the Crown is R v Miller [2010] EWCA Crim 1053. It 

was not, as may have been thought, impossible for the 

Court to exclude the evidence admissible under section 

78 of the Police and Criminal Evidence Act 2003 if the 

circumstances justified that finding. 

 

Evidence of a Previous Acquittal is not Ordinarily 

Admissible. 

R v Golam-Rassoude and Golam-Rassoude [2020] EWCA 

Crim 704: The defendants were re-tried for transferring 

criminal property. The evidence was that they were 

involved in importing large boxes of heroin and receiving 

large sums of monies (£50k) which were not subject of 

PAYE or tax returns. The defence case was that they were 

importing cosmetics. At the first trial the jury acquitted 

them of importing class A drugs. The acquittal on count 

one was not admissible because it did not mean that the 

defendants did not know that they were importing drugs, 

just that the jury were not sure that they were doing so. It 

amounted to no more than the opinion of a jury. The 

exception to this principle may be where the evidence is 

reliant upon the credibility of a witness who must have 

been disbelieved in trial one. The case has a helpful 

review of the principles of admission of acquittals. 

 

S458 Companies Act 1985 (replaced by s993 Companies 

Act 2006). Can a Secondary Party be Guilty of the 

Offence of Carrying on a Business Dishonestly for Personal 

Gain? 

R v Cartwright [2020] EWCA Crim 369: The defendant was 

convicted of carrying on a business dishonestly for 

personal gain contrary to s 458. He was an aider and 

abetter of the process and had been involved in fraud 

with a loss of  £245,000,000 to HBOS. Lord Lane CJ in R v 

Grantham [1984] QB 675 described the offence as being 

designed to capture those running businesses for 

personal gain. That did not mean that secondary liability 

had been removed. That would only occur by express 

provision or necessary implication. The offence tackles 

complex fraud which can involve numerous parties. 



 

 

 

Secondary parties can be liable under it. As it has the 

same wording as s993 the same point can be made for 

that offence. The history of this offence is set out in some 

detail in R v Miles [1992] Crim LR 657. 

 

Covid 19 and Sentencing. 

R v Jones [2020] EWCA Crim 764: A sentence of eight 

months immediate imprisonment was reduced because 

at the time of sentencing the Judge was unaware that 

the privations caused to prisoners because of Covid 19 

would occur. The defendant would be detained in 

conditions involving greater restrictions than would 

ordinarily be the case. Here J was spending 23 ½ hours a 

day in his cell. Current conditions within the prison can be 

taken into account when deciding the length of a 

sentence or whether to suspend it.  

 

Sexual Offences s41 . 

R v Philo-Steele [2020]EWCA 1016: P-S was a Nanny who 

had abused children whilst bathing them over a period 

of over a decade. A judge was correct in refusing to 

admit evidence of children's sexualised behaviour which 

pre-dated the defendant's offending under s41(3)(a) of 

the Youth Justice and Criminal Evidence Act 1999 

because the matters that the children were describing 

were not matters which would have been outside their 

ordinary knowledge. They explained them in simple terms 

as bathing, massaging and touching. A further 

application to adduce that one of the complainants had 

been sexually assaulted aged 3 and therefore that child's 

mother would be more likely to assume the worst and 

question the child about sexual abuse was also refused. 

There was no evidence to support that contention.  

 

Consent – Lies re. Fertility. 

R v Lawrance [2020]  EWCA Crim 971: L and the 

complainant met via a dating website. The complainant 

told L that she had had unprotected sexual intercourse 

with a male who had had a vasectomy. L lied and said 

he had had a vasectomy and the two engaged in two 

acts of intercourse in which L ejaculated into the 

complainant's vagina. L texted the complainant the 

following day admitting his lie. The complainant became 

pregnant and had a termination. He was indicted with 

rape. The Court held that the lie as to fertility did not 

vitiate consent. There may be many circumstances in 

which a victim is lied to in respect of an issue central to 

choice. The complainant had agreed to penetration and 

ejaculation. The deception did not relate to the physical 

performance of the sexual act. Any novel circumstances 

as to consent must be considered by reference to the 

statutory definition and not some assumed remaining 

common law exceptions. 

 

S236 A Criminal Justice Act 2003. Another Example of 

Failure to Impose. 

R v A [2020] EWCA Crim 948: A was convicted under the 

2003 Act of two counts of sexual assault on a child under 

13 and received 4 years imprisonment, of two counts of 

assault by penetration of a child under 13 and received 

10 years imprisonment concurrent. He was also convicted 

of indecent assault on a male under section 15 of the 

Sexual Offences Act 1956 for which he was sentenced to 

3 years imprisonment which was concurrent. He should 

have had an additional period of licence under s236A 

added. It was missed. The Court amended the sentence 

as follows: 

It reduced the sentence for the assault by penetration to 

8 years imprisonment with an extended licence of 1 year. 

All other sentences remained undisturbed.  

 

Notification Requirements. 

R (on the application of Halabi) v Southwark Crown Court 

[2020] AC D 77: A Magistrate's Court could impose a 

section 97 notification order under the Sexual Offences 

Act 2003 where the defendant had been convicted of 

rape in France. This was not a disproportionate 

interference with his Article 8 rights. 

Mary prosecutes and defends in equal measure and has a 

reputation for being a powerful, persuasive advocate who gets 

results. She has particular expertise in dealing with vulnerable 

witnesses and defendants, and serious sexual offences. Mary runs the 

RASSO training programme for the Midland Circuit and is often 

instructed in complex, historic sexual offences.                                                                  
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