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In many areas of criminal law there is constant change and development. Some of these 

developments are triggered by recent national and international events, as well as by the desire by 

some in our communities who feel more needs to be done to protect the vulnerable. Does the 

application of the law adapt and develop fairly? In articles in this Newsletter two current topics are 

considered in the context of a fair trial. The first by John Cammegh Q.C. addresses the response of the 

criminal courts to the use of evidence gained through entrapment by civilians not bound by the strict 

guidelines for law enforcement agencies. The second by Michael Haggar addresses the limitation on 

the protection against self incrimination when evidence from Family Law jurisdiction is sought to be 

used in criminal proceedings for terrorism related offending, for example by parents returning from 

Syria. Following his update in the last edition of this Newsletter, Nadeem Holland provides an update 

on the Court of Appeal approach to recent appeals on POCA and Confiscation, with a particular 

emphasis on taking care to draft POCA charges correctly, and to avoid errors in applying the 

confiscation regime. We are grateful to Mary Prior Q.C. for her crime bulletin giving a comprehensive 

and wide ranging update across the spectrum of procedure, evidence and sentencing. All these 

contributions are appropriately focused to assist us, and if the same style was used for drafting 

skeleton arguments I am sure would meet with the approval of Gross LJ (see Mary’s updates).  
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Online vigilantism presents the challenge of 

protecting the vulnerable on one hand, whilst 

preserving the rule of law on the other. Its rise is 

worrying: the media have highlighted tragic incidents 

of public ‘outing’ of alleged paedophiles that ended 

in suicide. Should we allow, much less encourage, 

the activities of unregulated, unsupervised, and often 

unscrupulous online vigilantes to continue 

unrestrained? Is it not time for the courts to re-

evaluaate their approach to private citizen 

entrapment, and to those who initiate it? 

 

From a practitioner’s standpoint ‘paedo-hunter’ 

cases are often academic. Typically the informant, 

posing online as underage, tips off the police before 

meeting the suspect who has ‘groomed’ him, 

handing over incriminating phone downloads once 

the suspect is arrested. Most result in guilty pleas 

without the informant being called. However, there is 

a growing tendency for some – typically with much 

more to lose than their liberty – to elect trial by jury.  

 

Tactful but realistic advice should be given where the 

evidence appears conclusive and there is an outside 

chance of a suspended sentence. Inevitably though, 

the acceptance of guilt can be too much for some 

who have been living double lives for decades. Their 

instructions must be put, however unlikely they might 

be. In a recent case, an elderly defendant X insisted 

that by engaging with Y through the gay encounters 

site Grindr he was in fact attempting to unmask and 

confront Y as a ‘paedo hunter’. They agreed to meet 

at McDonalds: but rather than confronting Y, X was 

himself confronted by the police, arrested and 

charged with Attempting to Meet a Boy under 16 

Following Grooming. Against the advice of his legal 

team and family, X elected trial. 

 

But, as so often transpires, disclosure revealed more 

to this than first met the eye. The unused schedule 

included a ‘Cease and Desist’ letter served by police 

on Y immediately after X’s arrest, requesting that Y 

curtail his activities for fear of prejudicing ongoing 

police enquiries. Further enquiries indicated that 

various constabularies had recently issued identical 

requests, but to no avail. And then there was Y’s 

Name-and-Shame website, fuelled by pop-up 

advertising.  

 

Y presented as an unattractive witness, casually 

referring to the Adobe stock photo of a boy on his 

Grindr profile as ‘bait’ ‘that I am entitled to use’, 

insouciantly unconcerned as to the boy’s identity or 

wellbeing. He dishonestly claimed that he was 

performing an unpaid ‘public service’: disclosure of 

statements previously made by Y to police detailing 

lucrative income from his activities resulted in the 

judge allowing defence counsel’s application to 

cross examine Y on his previous convictions for fraud. 

Whilst Y’s credibility as to who had first contacted 

whom was now very much an issue for the jury, the 

more urgent question was whether a prosecution 

based solely on Y’s evidence amounted to an abuse 

of process. 

 

The law on executive, or state entrapment is settled: 

R v Loosely [2001] UKHL 53, [2001] 1 WLR 2060 suggests 

that it would be an abuse of process if a person had 

been incited or pressurised by an undercover police 

officer into committing a crime he would otherwise 
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not have committed. Speeches variously referred to 

police conduct ‘deeply offensive to ordinary notions 

of fairness’ or being ‘so seriously improper as to bring 

the administration of justice into disrepute’. But what 

of entrapment by a private citizen? In R v Paulssen 

[2003] EWCA Crim 2855 the Court of Appeal held that 

where entrapment occurred without the knowledge 

of the law enforcement agencies, abuse of process 

could not apply to that aspect of the case where the 

informant was acting on his own initiative. This was a 

green light to private informers to proceed without a 

rulebook. Given the rise of online vigilantism since 

then, with its frequently dubious methods and motives, 

it was surely time for a review of the law. But in 

preserving the status quo, the most recent authority 

missed the opportunity. 

 

R v TL [2018] EWCA Crim 1821 involved TL’s online 

soliciting of a 14 year old girl, who was in fact Mr U, 

who ran a group called ‘Predator Hunters’. Mr U 

tipped off the police: TL was arrested and charged on 

the basis of downloaded ‘chat’ material. The trial 

judge upheld a defence application for stay as abuse 

of process, opining that the common law principle 

against entrapment should apply to a private citizen’s 

operation in the same way as it should to the police. In 

the Court of Appeal Lord Chief Justice Burnett 

disagreed, stating ‘The judge’s approach allowed no 

distinction between the conduct of Mr U, as a private 

citizen, and agents of the state, when considering 

whether to stay the prosecution as an abuse of 

process. In our judgment he erred in that respect...’ 

 

On the facts, the Lord Chief was probably right: Mr U 

had committed no offences in events leading to the 

arrest, it was TL who had made all the running, and Mr 

U had scrupulously avoided encouraging his 

interlocutor into sexual activity. In principle, though, it 

might be suggested that by preserving the distinction 

between state and private informers the Lord Chief 

failed to acknowledge the vagaries of online private 

entrapment and the urgent need for safeguards to be 

introduced. 

 

Comment on TL 

Rather than restrain activities of online vigilantes TL 

effectively encourages them. This undermines the 

Association of Chief Police Officers’ policy to serve 

‘Cease and Desist’ notices on ‘paedo hunters’, and 

does nothing to discourage unscrupulous live 

streaming of interceptions or online abuse of suspects, 

despite their potential prejudice to subsequent police 

investigations and the inevitable effect on loved ones. 

It acquiesces to the use of images of innocent 

children as ‘bait’, to dubious financial motive, and to 

convicted criminals acting as agent provocateurs. In 

the event, the abuse argument in X failed, as the 

judge found that despite Y’s reprehensible conduct it 

was X, unlike Mr U in TL, who had made all the running. 

But should the courts continue to entertain 

prosecutions based solely on the evidence of 

demonstrably corrupt witnesses? What example does 

this set?  

 

Protecting the vulnerable is vital, but the rule of law is 

paramount. Austerity must not be used as an excuse 

to tolerate lawless vigilantism, and the law governing 

private informant entrapment must confront this. Until 

then it is up to practitioners to push for disclosure, and 

raise abuse wherever it lurks. There are encouraging 

signs: a similar case was stayed at Bristol Crown Court 

in 2018 when it was discovered the informant had 

previously received ten Cease and Desist notices. One 

can only hope others follow suit. 

 

John Cammegh Q.C. represented “X” in this case. He is a highly 
experienced criminal defence practitioner, specialising in serious 
crime and in cases involving vulnerable witnesses. He has unique 
experience as lead counsel acting in historic international criminal 

tribunals in Sierra Leone and Bangladesh.  
Email John: jcammegh@36crime.co.uk 



 

 

The Court of Appeal has recently upheld the 22-

year-old legal test that determines whether 

material in confidential family proceedings can be 

disclosed to the police or CPS for the investigation 

of crime.   

 

It is generally the police who apply for disclosure of 

such material. This often occurs where a child has 

suffered a serious injury in suspicious 

circumstances. The Family Court then conducts a 

balancing exercise to determine whether the 

material should be disclosed to the police. On one 

side of this balance lies the public interest in the 

investigation of serious crime and the welfare of 

the relevant child (and children generally). On the 

other side lies the importance of confidentiality in 

children’s proceedings, which exists partly to 

encourage frankness in cases that by their nature 

are sensitive and important. In reality, the former 

considerations in the balance almost always 

outweigh the latter. In the past 20 years there has 

only been one reported case where disclosure to 

the police was refused (Re M [2001] 2 FLR 1316). 

 

The case of Re C [1997] Fam 76 is the leading case 

in this field. Swinton Thomas LJ set out the 

considerations outlined above in more detail, 

identifying ten non-exhaustive factors to be taken 

into account by the Family Court.  The Re C factors 

recently came under scrutiny in Re M [2019] EWCA 

Civ 1364 (judgment on 31st July 2019).  

 

In Re M the parents of two children had been 

arrested at the airport in 2019 on their return to the 

UK after travelling to Syria in 2014. Both children 

were born in Syria. The Home Office had concerns 

about the parents’ activities in Syria and issued a 

“Temporary Exclusion Order” on the basis of 

suspicions of radicalisation. The children were 

taken from their parents upon their return to the UK 

in 2019 and placed in foster care. Family 

proceedings ensued. 

 

The police requested disclosure of material from 

the family proceedings to assist with their 

investigation into the activities of the parents in 

Syria. In the High Court, Keehan J conducted the 

Re C balancing exercise and ordered disclosure to 

the police.  

 

The father challenged the decision, relying on 

three main grounds: 1) there ought to be a  prima 

facie evidential case before the police can 

request disclosure from the Family Court; 2) the 

parent’s right to silence and the privilege against 

self-incrimination were given insufficient weight; 3) 

the Re C factors should be replaced by a test 

derived from the principles set out in Bank Mellat v 

HM Treasury [2013] 3 WLR 179. 

 

The Court of Appeal did not endorse a formal 

prima facie test for the police to meet in order to 

request disclosure. The factual context behind the 

request does, however, remain significant to the 

balancing exercise. On the facts in Re M, the 

Court found that the “core factual context” did  
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indeed “establish a significant index of suspicion 

that the parents were engaged directly in radical 

or terrorist activities” (paragraph 79).  

 

Perhaps the most novel element of the appellant’s 

submissions was the suggestion that the disclosure 

regime violated both the appellant’s right to 

silence and the privilege against self-incrimination. 

Whilst these terms are occasionally used 

indistinguishably, Re M reinforces that they are 

distinct concepts.  

 

The Court swiftly dismissed the relevance of the 

“right to silence”, since there was no obligation for 

the appellant to answer questions in police 

interview (paragraph 63). The Court spent 

considerably more time engaging with the issue of 

the privilege against self-incrimination. One 

interesting question is the status of this privilege in a 

context where parents engage in family 

proceedings under the protection of a cloak of 

confidentiality, but in doing so provide information 

that the police can subsequently request.  

 

The answer to this question is not particularly clear. 

On the facts in Re M the privilege against self-

incrimination was not engaged. The Court found 

that evidence in the family proceedings did not 

“contain any material that might incriminate either 

of them in any criminal activity” (paragraph 65). 

The Court nevertheless concluded obiter that in a 

case where such material might incriminate, the 

privilege against self-incrimination would have a 

role. It would not act as an absolute bar to onward 

disclosure, but the Family Court would have to 

decide “whether disclosure was necessary and 

proportionate” (paragraph 66).  

 

Arguably, therefore, there is now a two-stage test, 

with the Re C factors being applied and then a 

decision being made as to whether disclosure is 

“necessary and proportionate” in light of the 

privilege against self-incrimination.  

 

It should be noted that reference in the Re C 

factors to “fairness to the person who has 

incriminated himself” suggests that the Re C matrix 

itself provides for some consideration of the 

privilege against self-incrimination. Courts too 

should not lose sight of s.98 of the Children Act 1989 

(also referred to in the Re C factors). Privilege 

against self-incrimination does not apply in family 

proceedings (s.98(1)), save that any “statement or 

admission made in such proceedings shall not be 

admissible in evidence…in proceedings for an 

offence other than perjury” (s.98(2)).  

 

The Court of Appeal concluded by rejecting the 

submission that Re C needed to be replaced with a 

new framework, holding that “there is no basis for 

this court now abandoning this well established and 

familiar test” (paragraph 70). The police, local 

authority and children’s guardian were unanimous 

in their submission that the Re C test remained fit for 

purpose. Once the appellant had conceded that 

he would have to show the test was no longer fit for 

purpose, it was perhaps inevitable that the Re C 

factors would be granted a further lease of life for 

years, if not decades, to come.  

 

Michael specialises in criminal law, extradition and public law. He 
successfully represented the police in the first instance decision of Re M 
at the High Court. He appears most frequently in the Crown Court, 
where he both defends and prosecutes. He also appeared successfully 

in the Court of Appeal in R v Myers [2018] EWCA Crim 2919.  
Email Michael: mhaggar@36crime.co.uk 



 

 

 

 

 

Recent confiscation cases before the Court of 

Appeal Criminal Division have involved 

consideration of the appropriate charge in 

bank transfer scams, the circumstances in 

which costs orders are inappropriate and the 

calculation of the benefit figure where some 

legitimate income could have been obtained. 

 

In R v Haque (Mohammed) [2019] EWCA Crim 

1028, the Court of Appeal reiterated the 

importance of prosecutors choosing the 

correct charge when dealing with fraudsters 

acquiring victims’ funds. The victims were 

defrauded into paying money into an account 

controlled by the appellant. The appellant was 

charged with acquiring criminal property 

under s.329(1)(a) POCA 2002. There is clear 

case law (R v GH [2015] UKSC 24) to the effect 

that at the moment the money was paid into 

the appellant’s account it was not criminal 

property. The money subsequently became 

criminal property which the appellant 

possessed and used. His conduct could have 

led to proper convictions for facilitating the 

acquisition or use of criminal property (s.328) 

and/or using (s.329(1)(b)) or possessing (s.329

(1)(c)) criminal property. The Court of Appeal 

quashed the appellant’s conviction for 

acquiring criminal property and declined to 

substitute a conviction for an offence under 

either s.328 or s.329(1)(b) or (c). 

In R v Baison (Richard Paul) [2019] EWCA Crim 

1050 the Crown Court judge imposed a 

confiscation order in the sum of the whole of 

the defendant’s assets. The defendant was 

also ordered to pay the prosecution’s costs.  

The Court of Appeal allowed an appeal 

against the costs order. Sentencing judges 

should not make costs orders in circumstances 

where defendants do not have the means to 

pay any costs. 

 

In R v Evangelou (Evangelos Spyros) [2019] 7 

WLUK 308, the appellant owned a property 

which he converted from a single dwelling into 

six dwellings. He did so without planning 

permission. An enforcement notice was issued 

requiring him to return the property to a single 

dwelling. He failed to comply with the notice 

and continued to receive rental income for 

three of the bedsits. A confiscation order was 

made in the sum of the rental income 

received in breach of the enforcement order: 

£86,000. The appellant produced an expert 

report which suggested (albeit on an 

erroneous basis) that if he had rented the 

property out as a single dwelling he would 

have received £54,000 in the relevant period.  

He applied for the confiscation order to be 

reduced by £54,000. The Court of Appeal 

found that the variation sought was contrary 

to the principles of POCA. Confiscation orders  
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are not limited to net profit or gain (see R v 

Shabir (Mohammed) [2018] EWCA Crim 1809).  

The Court did not find that the existing order 

was disproportionate in the circumstances 

(declining to apply R v Waya (Terry) [2012] 

UKSC 51).  

 

Finally, R v Benos (Gavin Vasious) [2019] EWCA 

Crim 1093 was, somewhat unusually, a Court of 

Appeal Criminal Division case which turned on 

the proper construction of deeds to a will.  The 

judgment involves consideration of the 

circumstances in which an equitable interest in 

property will be made out for the purposes of 

s.84(2) POCA 2002. 

 

Nadeem Holland is sought after by defence solicitors and 
prosecution agencies. He deals with cases involving allegations of 
serious criminal conduct including fraud, sexual offending, the supply 
of drugs and serious violence. Nadeem is a Grade 3 prosecutor and 

has been appointed to the list of specialist counsel qualified to 
prosecute serious sexual offences.  

Email Nadeem: nholland@36crime.co.uk 



 

 

 

Adverse Inferences: 

R v Green (2019) EWCA Crim 411. Written legal 

directions should be provided even in straightforward 

cases to focus the minds of the jury and the Judge. 

Here the appeal was allowed in a case where G 

failed to answer any questions on being shown CCTV 

of an assault. He raised self defence at trial. The Judge 

failed to give an adequate adverse inference 

direction. He told the jury that they could not convict 

solely on the failure to answer questions but did not tell 

the jury that they could not convict mainly on the 

failure.  

R v Spottiswood (2019) EWCA Crim 949. Whilst two 

directions (1) as to lies and (2) as to section 34 adverse 

inferences should not ordinarily be given it may be 

appropriate to do so where the lies and the adverse 

inference are in respect of distinct matters.  

 

Bad Character:  

R v MA (2019) EWCA Crim 178. If evidence of bad 

character is admitted under section 98 Criminal 

Justice Act 2003, the jury must be given assistance as 

to how to use it in their decision making and the 

Judge must deal with the risk of prejudice that it may 

create.  

 

Disclosure:  

R v Simmons (2018) EWCA Crim 2534. The CCRC 

referred this case to the Court of Appeal as there 

were 20 items of unused material which they thought 

should have been provided to the defence at trial. 

These included allegations against other family 

members, attention seeking and issues as to the 

complainant's mental health and misuse of drugs. The 

Court of Appeal accepted it was difficult for the 

Crown to trawl through large amounts of unused 

material but indicated that if a decision had been 

made to prosecute the Crown must prosecute fairly. 

Assumptions should not be made that unproven 

allegations are false allegations. Attention seeking 

from an abused child is no surprise. It may not be 

surprising that the opinions of teachers etc as to the 

truth or otherwise of allegations from an abused and 

troubled child may be negative. That does not 

necessarily impact on the truth of allegations. There is 

a difference between what should be disclosed and 

what can be used in evidence. It is wrong to fail to 

disclose merely because something would be 

inadmissible in Court. The defence can try to obtain 

admissible evidence of the matters disclosed. 

Conviction safe.  

 

Driving:  

R v Chudasama (2019) 4 WLR 30. C drove 

dangerously, mounted the pavement and killed three 

teenage boys. The Judge determined that the 

sentence would have to be based on an approach 

involving consecutive sentences so took a high 

starting point of 20.5 years, reducing it to 13 years to 

reflect the guilty pleas. The Court of Appeal took a 

starting point of 14 years, reduced to 10.5 years, as the 

three deaths occurred during the same incident of 

dangerous driving, so the sentences must be 

concurrent, not consecutive.  

 

Defence Statements:  

R v Sami (2018) EWCA Crim 552. Deliberate exclusion 

of matters in a defence statement because they are 

inconsistent with the defendant's interview cannot be  
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remedied by the defendant indicating that he told his 

Counsel the information. Matters omitted in error can 

be corrected by notification to the Crown and an 

amended defence statement.  

 

Drugs:  

R v Beckford (2018) EWCA Crim 3006. Where a 

defendant enters a guilty plea to simple possession 

and is tried for the alternative count of possession of 

that drug with intent to supply, the appropriate 

sentence for the simple possession was no separate 

penalty. A concurrent custodial sentence should not 

be imposed.  

 

Exclusion of Confessions:  

R v Shepherd (2019) EWCA Crim 1062. The defendant 

gave a significant witness interview before he was 

arrested and charged with manslaughter. This was 

admitted in evidence. The evidence had not been 

obtained in bad faith. The officers were unaware of 

the Thames Byelaws of 1928 which made the 

defendant's conduct an offence. The defendant's 

conviction for breach of bail was quashed because it 

was not included in the extradition request to Georgia 

and Georgia's consent had not been requested to 

deal with the defendant's Bail Act offence.  

R v Harper (2019) 4 WLR 39. An unsolicited admission to 

a prison officer was admissible as evidence against 

the defendant. This was not an interview.  

 

False Imprisonment:  

R v Clarke (2018) EWCA Crim 1845. There are no 

sentencing guidelines for false imprisonment. The case 

of R v Wheeler (2002) is based on the decision in R v 

Spence and Thomas (1983) and is of no useful 

application and should not be cited to Judges 

sentencing for false imprisonment.  

 

Fraud: 

R v D (2019) EWCA Crim 209. A person legally obliged 

to pay council tax is not obliged in law to notify the 

local authority of their continued residence at an 

address. There is no such provision to notify in the 

primary or subordinate legislation. A failure to notify 

cannot give rise to an offence of fraud under sections 

1 and 3 of the 2006 Act.  

R v Bexley (2019) EWCA Crim 1018. The Judge must 

say in court that he gives credit and what credit he 

gives on a guilty plea. In this case the Judge failed to 

do so in circumstances where he found exceptional 

circumstances to reduce the minimum sentence for 

possession of a prohibited weapon.  

 

Intermediaries:  

R v Mahmoud (2019) 4 EWCA Crim 667. The fact that 

M had an intermediary was not evidence of any 

difficulties that M had. No expert evidence had been 

called as to the defendant's level of functioning. A co-

defendant's counsel in a cut-throat trial was entitled to 

explore with witnesses and to cross-examine on the 

basis that M was considered to be the brightest of 

them all. Co-defending counsel was entitled to 

indicate that M was sheltered from robust cross-

examination by the provision of an intermediary and 

to comment upon it in his speech. Counsel must not 

however ask the jury to consider whether there was a 

need for an intermediary or whether one should have 

been granted.  

 

Manslaughter:  

R v Fisher (2019) EWCA Crim 1066. This is thought to be 

the first reported decision on the operation of the 

diminished responsibility manslaughter sentencing 

guidelines. The choice between a life sentence 

with a section 45A direction or a Hospital Order with 

a Restriction Order is considered. The Court 

reminded practitioners that there are differences 

between the regimes so far as release, aftercare 

and recall are concerned. A psychiatrist supervises 

after release from restricted hospital whereas a 

probation officer supervises on a life licence.  



 

 

 

R v Kuddus (2019) EWCA Crim 837. There is no 

requirement to prove that there is a serious and 

obvious risk of death to the particular victim in gross 

negligence manslaughter. The question is: is there a 

serious and obvious risk of death to a class of 

persons to whom the defendant owed a duty?  

R v Cela (2018) EWCA Crim 2954. C was aged 19 and 

was convicted of manslaughter. He was part of a 

group that planned an ambush of A and who chased 

A, stabbing him with knives and hitting him with a 

pole. There was no fixed sentencing ceiling for 

manslaughter cases. Extended sentence of 20 years, 

custodial term 16 years, upheld.  

 

Murder:  

R v Morgan (2018) EWCA Crim 954. Taking a weapon 

to the scene within the terms of paragraph 5A(2) of 

Schedule 21 to the Criminal Justice Act 2003 can 

include twine which was formed in advance into a 

noose. Its only purpose was to be a weapon.  

 

Modern Slavery: 

R v N (2019) EWCA Crim 984. The defendant pleaded 

guilty to the production of a class B drug. The 

defendant was a victim of trafficking and should (a) 

not have been prosecuted or (b) if the defendant 

had been prosecuted the statutory defence under 

section 45 Modern Slavery Act 2015 would have 

applied. The CPS Guidance was not followed in this 

case. It is plain that all the parties should have been 

aware of it. Appeal allowed.  

R v O and N (2019) EWCA Crim 752. The defendant 

was a victim of trafficking but the offence was 

committed before the Modern Slavery Act 2015 came 

into force. In those circumstances the defence may 

make an abuse of process application. The Court will 

determine if the defendant is a victim and if there is a 

nexus between the status of the defendant and the 

offence.  

R v EK (2019) 83 JCL 113. It may well not be in the 

public interest to prosecute victims of trafficking even 

where a common law defence of duress or necessity 

is not available. Whether the defendant is credible 

when asserting that they have been trafficked is not 

generally a matter where the jury are assisted by 

expert evidence. In this case it had been appropriate 

to prosecute as the offences were serious and the 

applicant's culpability was high.  

 

Sentencing:  

R v Chall (2019) EWCA Crim 865. No expert evidence is 

required before a Judge can determine that a victim 

has suffered psychological harm.  

R v Beckford (2019) 1 Cr App R S 33. If a Court requires 

a Newton Hearing, the defendant, if unsuccessful, 

should expect his credit to be reduced by half of the 

credit that he would have obtained at the stage that 

he pleaded guilty.  

 

Sexual Offences:  

R v SB (2019) EWCA Crim 565. Four weeks after her 

grandfather was sentenced for assault by penetration 

the complainant sought to retract her allegations, 

indicating that she had lied. The appeal was dismissed 

on the basis that the Court was satisfied that the 

complainant had been pressurised into making the 

withdrawal. The Court recognised that the imposition 

of a lengthy custodial sentence can cause a person 

who fabricated a complaint to admit it was false but 

was satisfied that this was not the case here. 

R v B and L (2018) EWCA Crim 1439. For a conviction 

under section 11(1) of the Sexual Offences Act 2003 

the prosecution must prove that the sexual activity 

was for the purpose of obtaining sexual gratification 

from the presence of the child and that the 

defendant knew or believed that the child was aware 

of the activity or intended that the child would be 

aware of it.  

R v Rawlinson (2019) 1 WLR 2565. Notification 

requirements for sex offenders are not part of the 

sentence nor are notification certificates and they 

cannot form the basis of an appeal. If the notification  

 



 

 

 

is incorrect then a judicial review would be the 

remedy.  

R v Perrett (2019) EWCA Crim 685. P was convicted of 

indecent assault on a male under the 1956 Act. P 

argued that this was an abuse of process as unlawful 

sexual intercourse by a male on a female was time 

barred and the same rule should apply where the 

unlawful sexual intercourse was by a female on a 

male. The Court of Appeal rejected that application 

indicating that sexual intercourse by a female on a 

male is an indecent assault citing Faulkner v Talbot 

(1982) 74 Cr App R 1.  

R v YGM (2019) 2 Cr App R 5. The Judge should advise 

the jury before the cross-examination of a vulnerable 

witness of the significant limitations imposed upon 

Counsel in cross-examining in these circumstances.  

R v Hajdarmataj (2019) EWCA Crim 303. The Crown 

sought to adduce as bad character evidence an 

acquittal for a similar offence. All that was provided to 

the Judge was the statement of the complainant in 

that matter, no transcript, no summing up and no 

unused material. The Judge could only make the 

determination on the statement that it had. This was 

insufficient. There should have been evidence before 

the Court of the acquittal so that the jury did not 

speculate and they should be told that it was a matter 

for them what they made of the evidence.  

 

Skeleton Arguments:  

Foltec Europe Ltd v Health and Safety Executive (2019) 

EWCA Crim 520. CrimPD X11 D.17 of the current 

Criminal Practice Directions 2015. Gross LJ indicated 

that skeleton arguments must not normally exceed 25 

pages together with ancillary directions as to font sizes 

and line spacing. The PD does not contain an express 

enforcement mechanism. The Criminal Division of the 

Court of Appeal favours a provision that any lengthier 

document should be automatically rejected upon 

receipt.  

 

Witnesses:  

R v Dania (2019) EWCA Crim 796. A Judge should not 

refuse an application for a witness summons made by 

the defence if the witness who is refusing to attend 

voluntarily is able to give relevant evidence. The 

Judge should not form his own view of the credibility 

of the witness nor determine whether it is the manner 

in which he might conduct the defence. If the 

defence could call the evidence with a willing witness 

then the order should be made.  
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instructed in complex, historic sexual offences.                                                                  
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