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Seeking expert opinions on artwork may seem 
a daunting prospect to some and unnecessary 
to others. However, doing proper checks on an 

artwork prior to a transaction by either party is not 
just sound business practice, but one that is vital to 
avoid the potential pitfalls of expensive litigation and 
damage to reputation. 

The level of scrutiny required will depend on the nature 
of the artwork and the information that is reasonably 
available for the artist in question. However, for high 
value sales in Modern and Contemporary art the 
problem of fakes and forgeries now demands that 
care is taken in all transactions, particularly as two 
large international art scandals involving forgeries of 
major Modern and Contemporary artists have recently 
shaken the art world. 

The Knoedler Gallery cases in America and the 
Beltracchi gang criminal case in Germany have 
shown that the art experts, top art advisers, dealers, 
auction houses, museums and collectors can be 
duped. Technically brilliant fakes can pass the eyes of 
expert appraisers, where no scientific tests have been 
undertaken and insufficient checks have been made 
on the provenance provided. 

With the benefit of hindsight and the developing case 
law in this area, a glimpse can be seen of the various 

types of expert evidence that could have been 
beneficial at the time, whether it be further evidence 
verifying the provenance, attribution and authenticity, 
due diligence on title, quality or on value. 

In some cases, scientific evidence can be extremely 
helpful in determining whether an artwork is genuine 
or not or for determining the age of the artwork. A 
pigment test of a fake Campendonk painting bought 
for £1.6 million ($3.2m) revealed the painting contained 
titanium white, a pigment that was not available in 
1914, when the work was dated, and crucially led to 
exposing a fake Beltracchi artwork.

Science, however, may or may not be determinative 
of the issue of age or attribution and a combination 
of research may be needed as old material that would 
have been used at the time can be used by forgers 
and fakers. 

In two English cases of negligence brought against 
auction houses, scientific evidence was extremely 
important and extensively considered in determining 
the issue of correct period attribution. It was ultimately 
not determinative and the courts had to assess a far 
wider range of evidence to reach their conclusions. 

The case of Thomson v Christie Manson & Woods Ltd 
in 2005, concerned the Houghton Urns, described 
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by Christie’s as A pair of Louis XV porphyry and gilt-
bronze two handled vases. There were bought by 
Ms Thomson for £1,926,500  ($3,011,500), who later 
doubted their age and claimed they were 19th Century 
and worth only £25,000 ($43,500). The metallurgical 
evidence was exhaustive but not final or determinative 
of whether the urns were correctly dated. Instead the 
Judge weighed the persuasiveness of several expert 
witnesses and reached the conclusion they were 18th 

Century. In the Court of Appeal, Christie’s successfully 
overturned the trial Judge’s decision that they had 
breached their duty of care. 

The case of William Duke Coleridge v Sotheby’s in 2012 
concerned a dispute over part of the regalia worn by 
Lord Coleridge while he was Chief Justice Common 
Pleas, called the Coleridge Collar. The present Lord 
Coleridge brought a claim for negligence against 
Sotheby’s for failing to advise him that his heirloom 
was probably manufactured prior to 1576 and not in 
the 17th Century. Mr and Mrs Norris bought the collar 
for £35,000 ($69,000) and later sold it in Christie’s 
for £313,250 ($496,500) as a Tudor piece. Although 
extensive evidence was called to argue that Sotheby’s 
failed to undertake scientific tests on the Collar, it did 
not seem that these tests would have assisted with the 
dating and the Judge held that there was no evidence 
that supported the conclusion that the Collar was not 
of post-Restoration manufacture. 

The more sophisticated the technology that exists 
for examining artwork, the more sophisticated the 
fakers and forgers are becoming in creating artwork. 
Alongside a forged painting or sculpture, one is also 
likely to find a range of fake documentation purporting 
to support the artwork, such as forged certificates, 
records, provenance documentation, bogus expert 
reports and possibly entirely fabricated stories. 

In the Beltracchi case, the conspiracy to defraud 
involved two of the gang members, Helene Beltracchi 
and Otto Schulte-Kellinghaus, recounting to potential 
buyers or sellers how their fictitious grandfathers 
had bought the paintings from Alfred Flechtheim 
(a renowned gallery owner and famous source for 
paintings by 20th Century artists) in Düsseldorf. The 
gang faked labels from this gallery and stuck them on 
the back of the art works and staged photographs to 
give credibility to fake paintings. 

Another problem may lie in placing reliance on 
negligent or simply incorrect opinions of sellers and 
their agents. It is extremely important to check the 
quality of the opinions given and consider whether 
it is worth obtaining independent expert opinions 
before buying or selling artwork.

There have been several cases in the UK where 
sellers have sought to rely on the opinions of the 
auction houses and not obtained independent expert 
opinions. Depending on the terms and conditions 
of the contracts between seller and auctioneer 
and depending on the type of auction house, their 
specialism and reputation, it may be prudent to obtain 
other expert opinions where a seller is not convinced 
of the auctioneer’s view. 

This issue arose in the 1989 case of Luxmoore-May 
and Another v Messenger May Baverstock. In this 
case provincial auctioneers failed to identify two 
paintings by George Stubbs, but, on the evidence, 
it could not be said that no competent valuer could 
have failed to spot the Stubbs potential and that the 
consultant relied upon by the auctioneers had not 
been negligent and neither were the defendants held 
to be. 

In the past, some expert art dealers have successfully 
made a living from spotting ‘sleepers’ (the works 
by masters or originals that went under hammer 
undetected by auctioneers). The fact that an 
auctioneer has failed to spot a sleeper does not 
automatically rule the auctioneer to be negligent and 
the auctioneer may very well be able to justify the 
opinion given and the descriptions given in marketing 
and sales documentation. 

A spectacular example of a sleeper was the sale 
of an Egyptian rock crystal ewer dating back to 
the Fatimid rulers in the late 10th Century that had 

“The more sophisticated the technology 
that exists for examining artwork, 
the more sophisticated the fakers 
and forgers are becoming in creating 
artwork.”
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been valued at between £100 - £200 ($195 - $390) 
by Lawrences Auctioneers of Crewkerne, Somerset, 
in 2008. It was thought to be a low value French 
claret pitcher, but, when frenzied bidding revealed 
the error, the artwork was withdrawn from the sale. 
It was later sold at Christie’s for £3.1 million ($5.6m) 
and subsequently granted an export licence on a 
valuation of £20 million ($30.5m). It is now on loan to 
the Dallas Museum of Art. 

While a dealer may very well be in a different 
bargaining position to an ordinary consumer with 
little or no knowledge of the artist’s work, it should be 
remembered that the auction houses have contracts 
with sellers and buyers that include extensive terms 
and conditions and warranties to protect them 
against any claims for negligence and to limit the 
circumstances in which they will provide refunds. 

If a seller disagrees with their agent, auction house 
or dealer, the prudent course for the seller is to 
seek further expert evidence and to challenge the 
auctioneer before any sale takes place.

In the case of Richard Drake v Thomas Agnew & Sons 
Ltd in 2002, famous Old Master dealers Agnew’s sold 
a painting described as being painted by Sir Anthony 
van Dyck and were later sued on the basis that this was 
a sale by description within the meaning of Section 
13 of the Sale of Goods Act 1979, and therefore it 
was an implied condition that the painting should 
correspond with the description. Agnew’s asserted 
that its statements were manifestly statements of 
opinion and did not become a term of the contract and 
successfully resisted the claim as the Judge held that 
there was no term of the contract that ‘the Painting’ 
was by van Dyck and it was not a sale by description. 
He also found that there was no misrepresentation. 

This was a case where the ‘eye’ of the experts was 
the only relevant evidence to the assessment of 
attribution. Mr Justice Buckley in his own words 
was “treated to a masterclass” as he considered the 

expert evidence of Mr Agnew and Sir Oliver Miller as 
to whether the painting was by van Dyck. The Judge 
ultimately preferred the evidence of Sir Oliver Miller 
and concluded that it was not. 

On what the ‘eye’ of an expert meant, the judge 
recorded in his judgment; “From listening to 
them both I understood that to mean rather 
more than just observation. Whilst it is vital to 
have keen observation it is also necessary to have 
knowledge of an artist’s methods and style and to 
be sufficiently familiar with his work to be able to 
recognise his artistic ‘handwriting’. Even that is not 
all. It involves also a sensitivity to such concepts 
as quality, emotion, mood and atmosphere. To an 
extent ‘eye’ can be developed but, like many other 
human attributes it is partly born in a man or woman. 
Were it otherwise there would be many more true 
experts.”

This decision is important to the value of art historians’ 
expert opinions in cases on attributions. In short they 
greatly assist the Courts and this has been reinforced 
by the more recent cases.

Cases of attribution are often extremely complex and 
can involve numerous experts with differing opinions, 
which can make legal claims brought for breach of 
contract, negligence or misrepresentation extremely 
difficult and extremely costly. 

The cases reveal that buyers and sellers cannot 
sensibly rely on opinions by ‘non experts’ who are not 
giving an opinion in the capacity of an expert and are 
not qualified to give that professional opinion. Also 
representations made by parties as to an attribution 
may not be intended to be a term of the contract 
between the parties and also may not constitute 
misrepresentations. 

Another key area where problems arise is where 
due diligence has not been properly undertaken 
and therefore one can end up with an artwork that 
does not in law belong to either the potential seller 
or buyer. 

The Gurlitt case in Switzerland may well have publicly 
highlighted the potential restitution issues that can 
arise in artwork from the Nazi period. 

“To an extent ‘eye’ can be developed 
but, like many other human attributes 
it is partly born in a man or woman”
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Museums as well as private owners have found 
themselves in difficulties when another owner lays a 
claim to their artwork. 

Checking the Art Loss Register to find out whether an 
artwork has been lost or stolen or is the subject of a 
restitution claim may not be enough and there may 
need to be further historical research undertaken to 
be satisfied of the provenance. 

There have been a surprising number of fake 
artworks sold on auction sites such as eBay. For 
example there have been cases of fake Tracey 
Emins, fake Banksys and fake Henry Moores. 
Veronique Wiesinger, the director and senior curator 
of the Alberto Giacometti Foundation in Paris, was 
reported in the New York Times as saying that they 
had counted in one day 2,005 fake Giacometti 
sculptures for sale on just one website. 

Buyers should be particularly careful when buying 
art they have not physically seen or checked. Equally, 
to purchase art without checking provenance, 
undertaking due diligence or seeing any expert 
report documentation is extremely risky. 

A case that may signify just how significant expert 
opinions are is currently being determined by the 
High Court in London. 

In Thwaytes v Sothebys (2014) the dissatisfied 

seller Mr. Thwaytes brings a claim for alleged 

negligence by Sotheby’s for failing to correctly 

attribute his painting The Cardsharps as being 

by Caravaggio. It was instead catalogued as an 

anonymous 17th Century copy of the master’s 

work. This painting was sold to an art historian for 

£42,000 ($78,500) and it is now said that it could 

have been worth up to £50 million ($93.5m). 

Mr. Thwaytes asserts that insufficient tests had 

been undertaken by Sotheby’s and had proper 

tests, such as an infrared test, been done, 

they would have realised it was a Caravaggio. 

Sotheby’s strongly deny any negligence. This 

is a case in which numerous experts have been 

consulted. It remains to be seen how important the 

decision by the appraisers not to undertake scientific 

testing prior to sale is. 

Fundamentally, discoveries after the event of 

misattributions are a costly business and art advisors 

at the outset should be alive to the problems 

surrounding particular artists’ works and can really 

assist a potential buyer or seller by seeking the 

professional opinions of relevant experts with the 

requisite expertise prior to any contracts for sale 

being entered into. The cases show that proving 

a state of affairs after the event without any clear 

terms and conditions or warranties can make claims 

evidentially exceedingly difficult to prove. 

What should be clear is that, when the stakes are 

high, there is an even greater need for expert 

opinions and it may be a very small price to pay for 

the potential protection against legal claims further 

down the line. J

Fake Tracey Emin Sketch on Fabric with Words ‘Love I Pine the Whole 
Day Through All Dreamers Understand’

B
ru

ce
 A

d
am

s/
D

ai
ly

 M
ai

l/
R

E
X

“To purchase art without checking 
provenance,  undertaking due 
diligence or seeing any expert report 
documentation is extremely risky”


